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ANNUAL SURVEY of 


AMERICAN LAW 


Designed Especially to Aid the Practicing Lawyer, the Judge, 
the Professor of Law, the Student and even the Layman. 


KEEP ABREAST OF THE LATEST DEVELOPMENTS OF THE LAW by reading the 
ANNUAL SURVEY OF AMERICAN LAW 


The 1948 volume is now available. 
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From Book Review by 


Roscoe Pound, Dean Emeritus of the 
Harvard Law School 
33 A.B.A.J. 1093 (November, 1947). 


In ENGLAND for some years now, there has been an Annual 
Survey of the whole field. How much it has been needed for 
American law one can realize only by going through this 
volume of the Annual Survey of American Law and its two 
predecessors and seeing what they offer the judge, the prac- 
titioner, and the law teacher, who would keep abreast of the 
materials of our administration of justice. The Survey covers 
not merely judicial decisions, but legislation, administrative 
regulations, annotations in the series of annotated reports, 
books on legal subjects, and articles and notes in the legal 
periodicals. 

To select for the Survey the cases which are significant out 
of the great mass reported every year is a formidable task. 
It has been well fas soc The comments upon them are 
judicious and instructive, and the articles and notes in legal 
periodicals which call for notice have likewise been well 
selected and competently summarized. Indeed a great service 
has been done the profession. The volumes of the Survey 
will find a welcome place, not only in law libraries, but on 
the private shelves of judges and practitioners who would 
know what is going on in the law as a whole as well as in 
the fields of their immediate interest. 


NEW YORK TIMES EDITORIAL — 
January 14,1946 
ANNUAL LAW SURVEY 


“THERE has long been need for a periodic synthesis and 
perspective of judicial and legislative developments . . . New 
Vook thebeonier School of Law now announced that such a 
volume is to be prepared annually. Surveys for 1942 and 
1943 have just been published, with the 1944, volume prom- 
ised shortly. 

The initiation of such a series at this time is particularly 
commendable because of the excellent review it will furnish 
for returning veterans whose transition back to civilian life 
will thus be facilitated. The volumes are designed to provide 
a summary of legislative, administrative and judicial develop- 
ments during the war years. The New York University Law 
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School faculty, with the cooperation of several experts from 
other divisions of the University, have collaborated in this 
monumental task. The prompt appearance of the volumes 
is particularly noteworthy in light of the many tasks the 
authors had to assume in government, in teaching, and in 
private practice during the war.” 


CONTENTS 
PART I—PUBLIC LAW: IN GENERAL 


International Law and Relations, Conflict of Laws, Consti- 
tutional Law, Civil Rights, Administrative Law, War Powers 
and Their Administration, Federal Taxation, State-Local Tax- 
ation, Local Government. 


PART II—PUBLIC LAW: SOCIAL, BUSINESS AND 
LABOR REGULATION 


Social Security and Welfare, Public Housing, Planning and 
Conservation; Cooperatives, Public Utilities, Governmental 
Regulation, Administrative Agencies, Wartime Price Control, 
The Antitrust Laws, Security Issues and Exchanges, Unfair 
Trade Practices, Labor Law, Wages and Hours. 


PART IliI—PRIVATE LAW 


Contracts, Agency, Sales, Banking and Negotiable Instru- 
ments, Security Transactions, Suretyship, Corporations, Bank- 
ruptcy and Corporate Reorganizations, Transportation Law, 
Aviation, Communications, Insurance, Equity and Quasi Con- 
tracts, Real and Personal Property, Future Interests, Trusts and 
Fiduciary Administration, Succession and Administration, 
Copyright Law, the Law of Trade-Marks, Patent Law, Torts, 
Crime and Delinquency, Criminal Law and Procedure, Family 
Relations and Persons. 


PART IV—ADJECTIVE LAW 
Civil Remedies and Procedure, Evidence, Commercial 
Arbitration. 


PART V—LEGAL PHILOSOPHY, HISTORY AND 
REFORM 
Jurisprudence, Legal History Administration of Justice, 
the Courts and Law Reform, Legal Education, Bar Organi- 
zation and Economics. 
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In This Issue 


judge Orie L. Phillips Discusses 

the Genocide Convention 

President “ruman has sent to the 
Senate for its consent the proposed 
Convention on the Prevention and 
Punishment of Genocide. Judge Phil- 
lips points out that under Article 
II, Section 2, of the Constitution 
adoption of the Convention by the 
Senate would make its provisions 
binding upon the United States 
without further action, and would 
perhaps subject individual Ameri- 
cans to answer to charges of viola- 
tion of the Convention before an in- 
ternational tribunal operating under 
rules that might not accord the 
accused the same judicial safeguards 
that are so integral a part of Anglo- 
American criminal law. He offers 
a suggestion for carrying out our 
international responsibilities with- 
out this danger. This important 
article is both pithy and timely. 
(Page 623.) 

Professor Eugene V. Rostow Writes 

on Liberal Education and the Law 

The aim of the law is to settle dis- 
putes and to settle them in a just 
manner. It is the business of the law- 
yer, either on the bench, at the 
Bar, or talking to his clients in his 
office, to achieve that aim. How he 
should be trained to serve best is a 
never-ending problem of the law 
schools and the Bar in general. Pro- 
fessor Rostow expresses his belief 
that the lawyer should have a broad 
liberal arts education while in col- 
lege so that he will have a thorough 
understanding of our society and its 
problems. Although cast in the form 
of a discussion of legal education, 
Professor Rostow is really writing of 
the place the lawyer has in modern 
life, and he suggests the duty thrust 
upon all lawyers as Jeaders in the 


community and as servants of justice. 
(Page 626.) 


A. M. Struthers Discusses 
Reform of Scottish Law 


The United Kingdom Parliament is 
now considering two measures aimed 
at humanizing the criminal law of 
Scotland and at making legal aid 
and advice available to a large sec- 
tion of the Scottish people at a cost 
within their means. In his article, 
Mr. Struthers outlines the Bills and 
describes the reforms which they will 
achieve. Among other things, the 
Criminal Justice Bill would form- 
ally abolish drawing and quartering, 
forfeiture for murder and grand 
treason, and outlawry. (Page 630.) 


Ben W. Palmer Discusses 
the Ancient Roots of the Law 


Billy Swift, an ultra-modern twenti- 
eth-century American, would have 
nothing to do with history (it was 
the “bunk”) or tradition (it was an 
“impediment to progress”). The 
shackles of the past did not bind him. 
In this entertaining article, Ben W. 
Palmer shows how little Billy Swift 
was aware of the influence of past 
centuries upon his life, particularly 
with respect to his legal affairs. Mr. 
Palmer traces the origins of many 
of our customs to their Egyptian, 
Assyrian, Greek, Roman, medieval, 
and Anglo-Saxon roots. This is the 
first of two articles. The second will 
appear in an early issue. (Page 633.) 


Employer's Freedom of Speech 
Discussed by George Rose 


One of the most controversial fea- 
tures of the National Labor Rela- 
tions Act, as construed by the NLRB, 
was its prohibition of attempts by 
employers to persuade employees to 
management’s viewpoint on labor 
questions. Mr. Rose argues that the 
Board’s interpretation of the old 


Wagner Act was unconstitutional, 
and that neither employer nor em- 
ployee can be deprived of his right 
to attempt to persuade the other 
on controversial matters, so long as 
there is no coercion or threat of coer- 
cion present. Readers who remember 
Mr. Rose’s excellent discussion of the 
closed shop in the February issue of 
the JourRNAL (35 A.B.A.J. 110) will 
welcome this article by an experi- 
enced labor lawyer. (Page 637.) 


W. T. Holliday Presents the Case 
for World Government 


Gen. H. H. Arnold once said that 
war is like a fire: you can prevent it, 
but you can’t win it. Modern wars 
are so terrible that war is now 
obsolete as a means of settling 
international disputes, just as trial 
by combat is obsolete as a means of 
settling private disputes in civilized 
countries. From this thesis, Mr. 
Holliday concludes that world gov- 
ernment is inevitable, since world 
government is the only substitute 
for war as a means of’ settling 
international disputes too violent for 
the ordinary diplomatic exchanges. 
This is a thoughtful and challenging 
statement of the case for world gov- 
ernment, written by the Vice Presi- 
dent of the United World Federalists. 
(Page 641.) 


William T. Faricy Discusses 
Freight Absorption Charges 


Since the Supreme Court’s decision 
in the Cement Institute case, the 
controversy over the legality of ab- 
sorption of freight charges by the 
manufacturer-shipper has raged long 
and loud. This problem underlies 
Mr. Faricy’s article, but his approach 
deals with the broader implications 
of the practice of freight absorption 
in our national economy. Arguing 
for a continuation of our free and 
open access to markets and raw mate- 
rials throughout the country, this 
article is both timely and thought- 
ful. (Page 645.) 
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Which would your client rather lose— 
property dollars or income dollars? 


If disaster shuts down your client’s place of business, he 
will suffer an income and a property loss. He needs pro- 


tection against both! 


Property insurance alone won’t protect him against loss 
of income, but Hartford’s Business Interruption Insurance 
can do just that. If fire, storm, or other hazards insured 
against, force him to suspend business, Business Interrup- 
tion Insurance can protect him against loss of anticipated 


earnings. 


Business Interruption Insurance can give just what his 
business itself would have given if no interruption had 


occurred. 


Here, briefly, is how Business Interruption Insurance 


protects: 


Business balance sheet for one month 


Before Fire 


Sales ‘ , $30,000 
Cost of Diesthendice . 18,000 
Gross Profits . $12,000 
Expenses 10,000 
Net Profit $ 2,000 
After Fire-WITHOUT Business andes Insurance 
Sales ; ‘ None 
Cost of Dicochnailiiee : None 
Gross Profit ‘ 55% None 
Expenses continuing during heuiiilin . $ 7,000 
Net Loss . a ; $ 7,000 
Add. Anticipated Profit iaslalitel : 2,000 
Total Loss Sm) eg $ 9,000 
After Fire—WITH Business Interruption Insurance 

Sales ‘ Soe a ae None 
Cost of Rerdnadine . ‘ None 
Gross Profit None 
Income from Business 

Interruption Insurance $, 9,000 
Expenses which continue 7,000 
Net Profit $ 2,000 


same as was anticipated had 
no interruption occurred 











Hartford’s Business Interruption Insurance is adaptable 
to almost any business enterprise; stores, factories, garages, 


theatres, hotels, etc. 


The Hartfords have prepared work sheets to help deter- 
mine how great a loss might be suffered and how much 
insurance will be needed to safeguard income. Write for 


them—there’s no obligation! 


Pee 


HARTFORD FIRE INSURANCE COMPANY 
HARTFORD ACCIDENT AND INDEMNITY COMPANY 
suey eters LIVE STOCK INSURANCE COMPANY 
Hartford 15, Connecticut 


Year in ond yeor out yo'l do wall with the 
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LawYers May 





Without cost or obligation, a lawyer 
may obtain from the CT office nearest 
him all the up-to-the-minute costs or 
information he wishes relating to 
incorporation, qualification, merger, 
consolidation, withdrawal, dissolution, 
amendment and other corporate filings 
in any state, any Canadian province, 
any U.S. territory or possession. 
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LAW OFFICE 


ORGANIZATION 


By Reginald Heber Smith 


of the Boston Bar 


Due to popular demand 
our third reprinting of 
this pamphlet is now 
available. Price 50 cents. 


Copies may be secured 
AMERICAN BAR 
ASSOCIATION JOURNAL 
1140 North Dearborn Street 
Chicago 10, Illinois 
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The Genocide Convention: 


 |Tts Effect on Our Legal System 





mn, 
| 
Pus 
e,  ¢ 
: by Orie L. Phillips + Chief Judge, United States Court of Appeals for 
'Y ® In this article, Judge Phillips makes a concise, precise, analysis of the terms of the 
proposed Convention on the Prevention and Punishment of Genocide, and then dis- 
cusses the effect of the Convention should it be consented to by the Senate. He points 
7 out that under the Constitution, a treaty is the supreme law of the land, superior to 
es. any state constitution or statute, and any existing federal statute, and that once a 
soe treaty has been approved by the Senate no further action is necessary to make it 
ov + [part of the municipal law of every state, binding upon individuals. While recognizing 
Ww. © our international responsibilities, Judge Phillips questions the wisdom of this Con- 
a vention and offers a suggestion that will carry out our international obligations 


without subjecting individual Americans to trial and conviction by a court that may 


not operate under the safeguards to an accused accorded by our legal system. 





* On June 16, 1949, the President 
transmitted to the Senate the Con- 
vention on Genocide with the re- 
quest that the Senate give its advice 
and consent to its ratification. 

By this Treaty the contracting 
parties confirm that genocide is, “A 
crime under international law which 
they undertake to prevent and pun- 
ish.” 

Articles II and III of the Conven- 
tion read: 


ARTICLE II 


In the present Convention, genocide 
means any of the following acts com- 
mitted with intent to destroy, in 
whole or in part, a national, ethnical, 
racial or religious group, as such: 

(a) Killing members of the group; 

(b) Causing serious bodily or men- 

tal harm to members of the group; 

(c) Deliberately inflicting on the 

group conditions of life calculated 

to bring about its physical destruc- 
tion in whole or in part; 
. (a) Imposing measures intended 








to prevent births within the group; 











(e) Forcibly transferring children 
of the group to another group. 


ARTICLE III 

The following acts shall be punish- 
able: 

(a) Genocide; 

(b) Conspiracy to commit geno- 

cide; 

(c) Direct and public incitement 

to commit genocide; 

(d) Attempt to commit genocide; 

(e) Complicity in genocide. 

Article V obligates the contract- 
ing parties to enact the necessary 
legislation to give effect to the pro- 
visions of the Convention and to 
provide effective penalties “for per- 
sons guilty of genocide or any of the 
other acts enumerated in Article 
III.” 

Article VI provides that “persons 
charged with genocide or any of the 
other acts enumerated in Article III 
shall be tried by a competent tri- 
bunal of the state” in which the act 
was committed, or by “such inter- 





the Tenth Circuit 


national penal tribunal as may have 
jurisdiction with respect to such con- 
tracting parties which shall have 
accepted its jurisdiction.” 

Article IX provides that disputes 
between the contracting parties re- 
lating to the “interpretation, appli- 
cation or fulfillment of the present 
convention,” shall be submitted to 
the International Court of Justice 
at the request of any party to the 
dispute. 

Thus, it will be seen that it is 
proposed by the action of the Presi- 
dent, consented to by two-thirds of 
the Senators present! when Senate 
action is taken, to define certain acts, 
which have traditionally been re- 
garded as domestic crimes, as inter- 
national crimes and to obligate the 
United States to provide for their 
punishment and for the trial of per- 
sons accused thereof either in our 
domestic courts or in an_ inter- 
national tribunal. 


Treaty-Making Power 

Is Reviewed 

It would seem appropriate, there- 
fore, to review the treaty-making 
power. ‘ 

Section 2 of Article II of the 
United States Constitution author- 
izes the President by and with the 
advice and consent of the Senate to 
make treaties, provided two-thirds 
of the Senators present concur. 





1. See Art. Il, § 2, United States Constitution. 


August, 1949 * Vol. 35 623 





The Genocide Convention 


The power is not one granted by 
the states. Neither did the powers 
of external sovereignty depend on 
the affirmative grants of the Con- 
stitution. If they had not been men- 


tioned in the Constitution, they 
would have vested in the Federal 
Government as necessary concomi- 
tants of nationality. They embrace 
all the powers of government neces- 
sary to maintain an effective control 
of international relations.? 

“. .. the external powers of the 
United States are to be exercised 
without regard to state laws or poli- 
cies."* 


‘ 


‘. . . the field which affects inter- 
national relations is ‘the one aspect 
of our government that from the 
first has been most generally con- 
ceded imperatively to demand broad 
national authority.’ ’4 

The treaty-making power is not 
limited by any express provision in 
the Constitution. But it does not 
authorize what the Constitution for- 
bids and its exercise must not be 
inconsistent with the nature of our 
Government and the relation be- 
tween the states and the United 
States.5 

The treaty-making power is not 
subject to the limitations imposed 
by the Constitution on the power of 
Congress to enact legislation, and 
treaties may be made which affect 
rights under the control of the 
states.® 


Treaty Is Equivalent 
to Statute 
A treaty, entered into in accordance 
with constitutional requirements, 
to the extent that it is self-executing, 
has the force and effect of a legisla- 
tive enactment and to all intents and 
purposes is the equivalent of an Act 
of Congress. In addition to being 
an international contract, it becomes 
municipal law of the United States 
and of each of the states, and the 
judges of every state are bound 
thereby, anything in the constitu- 
tion or laws of any state to the con- 
trary notwithstanding.” 

In the event of a conflict between 
a treaty made in accordance with 
constitutional requirements and the 
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provisions of a state constitution or 
a state statute, whether enacted prior 
or subsequently to the making of 
the treaty, the treaty will control.8 

But, a treaty may be abrogated by 
the enactment of a subsequent fed- 
eral statute which is clearly incon- 
sistent therewith.® 

Thus, it will be seen that it is 
proposed that we set out on a course, 
under a power without express 
limitation and of broad scope, to 
enact domestic criminal law, with- 
out any concurrence by the House 
of Representatives, the body tradi- 
tionally regarded as closest to the 
people. 

Moreover, if the offenses involved 
should be regarded as international 
in character by Section 8 of Article 
I of the United States Constitution, 
Congress has the power “to define 
and punish . . . offenses against the 
law of nations.” 


Convention Would Become 
Supreme Law of Land 


Since the Convention in most re- 
spects is self-executing, in those re- 
spects, on ratification, it would be- 
come the supreme law of the land. 
That would not be true as to any 
other contracting party except 
France and a few other states. Even 
if non-self-executing, the obligation 


to implement the Treaty by legisla- 


tion is as binding as the Treaty it- 
self. 

It is one of our fundamental con- 
cepts that a legislative body, in the 
exercise of its power to declare what 
constitutes a crime, must define it 
so as to inform persons subject 
thereto, with reasonable precision, 
what it intends to prohibit so they 
may have a certain and understand- 
able rule of conduct and know what 
it is their duty to avoid. “A statute 
which either forbids or requires the 
doing of an act in terms so vague 
that men of common intelligence 
must necessarily guess at its mean- 
ing and differ as to its application, 
violates the first essential of due 
process of law.’’° 

Do the definitions in Articles II 
and III of the Convention meet that 
test? 


What is a part of a national, 





ethnical, racial or religious group- 
one member, two members, how 
many? 

If an act was done with intent to 
destroy two members of a group, 
although actuated by no malice to 
ward the group as such, would that 
be genocide? 

Would it not be more accurate 
and desirable if the prerequisite jn. 
tent was defined as an act committed 
with intent to injure one of the 
enumerated groups as such, so as 
to make it clear the act must be 
directed toward the group as such 
and not merely at an _ individual 
member or members thereof? 

What is meant by mental harm? 

Does not complicity mean the act 
of an accessory, or to aid, abet, assist, 
or incite genocide? 

A person accused of an offense de. 
fined by the Convention, if tried by 
an international penal tribunal, 
would not be surrounded by the 
safeguards we accord persons charged 
with domestic crimes. 


Should We Ratify Convention 
with Reservations? 


In the event we ratify the Conven- 
tion, should we, by reservation, ex 
pressly provide that citizens of the 
United States and persons within 
the territorial jurisdiction of the 
United States, charged with an of 
fense defined in the Convention, 
will be subject to trial and sentence 
only by a competent judicial tr 
bunal of, and sitting within, the 
United States, vested with jurisdic 
tion over such offense by federal 
legislation; that a citizen or other 





2. United States v. Curtiss-Wright Corp., 2% 
U. S. 304, 315-318. 

3. United States v. Belmont, 301 U. S. 324, 331. 

4. United States v. Pink, 315 U. $. 203, 232. 

5. Asakura v. Seattle, 265 U. $. 332, 341; Holden 
v. Joy, 84 U. S. 211, 243; Geofroy v. Riggs, 133 
U. S. 258, 267. 

6. Missouri v. Holland, 252 U. S. 416, 432. 

7. See Valentine v. Neidecker, 299 U. S. 5, 10: 
Whitney v. Robertson, 124 U. S. 190, 194. 

8. Santovincenzo v. Egan, 284 U. S. 30, #% 
Nielsen v. Johnson, 279 U. S. 47, 52. 

9. Whitney v. Robertson, 124 U. S. 190, 19%: 
Botiller v. Dominguez, 130 U. $. 238, 247; 9 
Am. Jur. Treaties, 818, § 21; Note, 134 A.L.R. 885. 

10. Connally v. General Const. Co., 269 u. $ 
385, 391. 
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person so charged shall be presumed 
to be innocent until his guilt has 
been established by lawful evidence 
beyond a reasonable doubt; that a 
citizen or other person so charged 
shall be protected by all the safe- 

ards embraced within the Consti- 
‘ution of the United States, includ- 
ing the rights guaranteed by the 
Fourth, Fifth, Sixth, and Eighth 
Amendments to the Constitution of 
the United States, to an accused 
charged with a domestic crime; and 
that such citizen or other person 
shall not be subject to be charged, 
tried, or sentenced by any inter- 
national penal tribunal? Of course, 
no international penal tribunal has 
yet been created, and the advice and 
consent of the Senate would be 
necessary to subject our citizens to 
the jurisdiction of such a tribunal 
should it be created. But should 
we not endeavor to close the door 
to the giving of that advice and con- 
sent in the future? 

Although the United Nations 
Charter provides that nothing 
therein contained shall authorize 
the United Nations to intervene in 
matters which are essentially within 
the domestic jurisdiction of any 
state, since our representatives have 
participated in the drafting and 
approving of the Genocide Conven- 
tion, if it should thereafter be rati- 
fied by the United States, would the 


matters embraced in such Conven- 
tion be thereby withdrawn from our 
domestic jurisdiction? 

Should we agree to submit to the 
International Court of Justice a dis- 
pute as to the interpretation, appli- 
cation, or fulfillment of the Con- 
vention by us? Suppose a citizen of 
the United States was charged with 
one of the offenses defined in the 
Convention—the group involved be- 
ing an alien racial group—and tried 
in a competent tribunal in the 
United States, and our domestic 
courts, including the Supreme Court 
of the United States, should hold the 
act did not constitute an offense 
under the Convention. Could the 
state, of which the alien group were 
subjects, seek a review as to the in- 
terpretation of the treaty in the In- 
ternational Court of Justice? If it 
could not seek a direct review, could 
it seek an interpretation by the In- 
ternational Court which would be 
binding on our domestic courts in 
the future? 

Should we obligate the United 
States to undertake to prevent and 
punish genocide in other states? 
Such seems to be the import of 
Article I of the Convention. 

I assume that no one will deny 
that the acts defined in the Conven- 
tion as offenses are abhorrent and 
the purpose to prevent them wholly 
commendable. The question is as 
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to the method and means to attain 
that end. 

If genocide and kindred offenses 
defined in the treaty are in fact inter- 
national crimes, would not the wise 
course be to enact domestic legisla- 
tion under Section 8, Clause 10, 
Article I of the Constitution of the 
United States, defining such offenses, 
and providing for the trial and pun- 
ishment of persons committing such 
offenses, in our own domestic courts, 
where the accused will be guaranteed 
his constitutional rights and ac- 
corded due process under our con- 
cept of that phrase? We would thus 
set our own house in order, would 
offer the same protection to the 
accused as one charged with any 
domestic crime, and would reserve 
to our own courts the final deter- 
mination of questions as to the inter- 
pretation of the penal statute. To 
agree, by international convention, to 
so define, try, and punish persons 
who commit the offenses which the 
treaty undertakes to define, would 
seem to me to wholly fulfill our 
international obligation, and would 
avoid many serious questions with 
respect to the incipient effects of 
ratification of the Convention on 
our constitutional and legal system 
and questions of policy which will 
arise on a consideration of concur- 
rence by the Senate in the proposed 
Convention. 


PROGRAM OF CONFERENCE OF CHIEF JUSTICES 


St. Louis, Missouri 


Jefferson Hotel, Mezzanine, Committee Room No. 1 


Saturday, September 3: 


Registration, 1:00 p.m., and get acquainted. 


Conference at 2:00 p.m. 
Welcome from 


Judge Richard Hartshorne, Chairman, Section of 


Judicial Administration 


2:30 P.M. 


Sunday, September 4: 


Court organization and administration. 
Permanent organization, including selection of Chair- 


man, executive committee, reporter, secretary, and 


discussion of program for next year. 


George Brand, President, American Judicature 


Society 


Discussion on opinion writing and all elements that 


enter into it. 


5:00 P.M. to 7:00 P.M. 


Reception for Chief Justices and wives given by mem- 
bers of Missouri Appellate Courts. 


7:00 p.m. 


Informal dinner for all jutlges attending Conference, 
Section of Judicial Administration and American 


Bar Association meetings. No program—but get 


acquainted and visit. 
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Liberal Education and the Law: 








Preparing Lawyers for Their Work in Our Society 


by Eugene V. Rostow + Professor of Law at Yale Law School 


® There is general agreement that the job of the law schools is to prepare lawyers 


for their work in our society. To do that, it is necessary to know what lawyers do now, 


and what they will be doing twenty years from now. In this article, Professor Rostow 


expresses his belief that a broad, liberal education at the college level is better 


preparation for law school and practice of law than concentration on subjects which 


supposedly have a legal aspect. He notes that the concern of law is not only to settle 
disputes, but to settle them justly, and that it is the job of the lawyer to do this. The 
article is taken from a speech delivered at Cornell University. Some parts of it are 
borrowed from a memorandum submitted by Professor Rostow to the editors of 


Fortune in connection with their article on the United States Bar in the May, 1949, 


issue of that magazine. 





=" My procedure in this paper 
should warn you against the pitfalls 
of that mysterious process of higher 
learning called “The Legal Method”. 
My subject is the relationships, if 
any, between the training offered at 
liberal arts colleges and legal educa- 
tion. While my first obligation is to 
make clear the sense in which I shall 
use these terms, I shall inevitably 
try to get by without defining the 
really important concepts on which 
my argument rests. 

Most people are agreed as to what 
liberal arts colleges should do. How- 
ever, there is more trouble about 
what the lawyer’s job in modern 
society is and should be, and there- 
fore about what we expect of our law 
schools. Until we can agree on what 
we want of lawyers and law schools, 
there isn’t much use in talking about 
what we should like the colleges to 
do for or to our pre-law students. 
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My first hypothesis is that the lib- 
eral arts colleges stand for the hu- 
mane tradition in education. They 
symbolize general education as op- 
posed to vocational training, educa- 
tion whose only purpose is to permit 
and encourage the development of 
civilized men and women. We want 
our society to have civilized people 
in it not because we may gain in any 
practical way from their presence, 
but because their civilization is a 
good in itself, the ultimate good, in 
fact, of human existence. By “civi- 
lized”, as we use the word, we norm- 
ally mean certain qualities of mind, 
character, personality and experi- 
ence. The phrase “civilized man” 
calls up an image of free and inde- 
pendent people, accustomed to reach- 
ing their own conclusions in a mod- 
erately rational way, and capable of 
holding to their views even in soli- 
tary dissent. The idea of civilization 


involves social as well as human and 
intellectual values. We expect civi- 
lized people nowadays to believe in 
what we metaphorically call the rule 
of law; in the political freedoms of 
the Bill of Rights; in the social norms 
of Jeffersonian enlightenment. And 
finally, we like to think that the civi- 
lized products of a liberal education 
are ready to appreciate, enjoy, pre- 
serve and, in their turn, even to 
enrich our common cultural heritage. 

We generally share one further 
conviction about civilized men: that 
a well- and broadly-trained product 
of a general education is_ better 
equipped than the product of any 
other kind of education to master 
the specific skills of any calling he 
may undertake. We believe, and | 
think observation supports our be- 
lief, that good liberal education is 
better vocational training than voca- 
tional education. It should give its 
product a perspective, a grasp of 
methods of thought, and a feeling 
for human situations which permit 
the adaptability and insight re 
quired in learning the ways of a patti 
cular job. 

The goal of education in the hu: 
manities, then, is to give young pee 
ple a disciplined start in a life-long 
process of inner growth. Their guides 
should be the great models of our 
culture—the Greek or Renaissance 
ideal of the free and rational citizen. 


The dominant quality of these civi- 
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zed prototypes is that they were 
invariably conscious of the achieve- 
ment and responsibility of man, as 
well as of the joys of his existence. 
The modern civilized man is com- 
mitted to dealing with the problem 
of life in the spirit of the western 
.Evadition, reaching for standards past 
the Renaissance to the classic wisdom 
of the Greeks, the Jews and the 
fathers of the Church. 
There is, of course, a great deal of 
y ferment in educational circles as to 
how liberal arts colleges can help to 
reach such a goal. Some favor a kind 





of baptismal process, an education 
by total immersion in the Great 
Books of our heritage. Others would 
return to the heroic curriculum of 
mathematics, Greek and Latin. A few 
nel voices still defend the nineteenth 
ct civ ECOMTY liberalism of the elective cur- 
Neve:te ticulum. There are panaceas in the 
he uh market too—abolishing examina- 
los a tions, changing the names of courses 
1 norms 4 abolishing courses. Procedures 
rt. And § 2P2tt, however, there is little doubt 
he uk about the educational end. 
ucation ff Type of Legal Education Given 
oy, pre- § Depends upon Its End 
‘ven to#When we come to the law schools, 
eritage. fhowever, we find controversy about 
further § ends as well as about means. 
n: that § Some philosophers of the question 
product § —perhaps we can identify them as the 
better fold family solicitor type—want law- 
of any Byers to be technicians and no more. In 
master § their view, lawyers should be severe- 
ling he § ly limited to the function of carrying 
and I out the legally permissible. wishes and 
our be: § policies of clients.-In their hearts, peo- 
ition is § ple who take this view often yearn for 
n voca- the old apprenticeship system of 
give its § taining lawyers. They secretly regret 
rasp of f both the development of university 
feeling J!aw schools and the requirement, 
permit § tablished during the early part of 
ht re-fthis century, that students come to 
a parti: §the law with a bachelor’s degree in 
their hands. The old family solicitor 
the hu: § party naturally favors a rigid, techni- 
ng peo §l and conventional course of train- 
ife-long fing for lawyers, in order to discour- 
-guides fge them from asking too many 
of our #dificult questions, or from attempt- 
issance fing a rdéle of their own in the social 
citizen. §Process. Generally speaking, mem- 
se civi fers of this group object strongly if 








the law schools devote attention to 
any subject which was not in the cur- 
riculum when they went to law 
school. 

Another school of legal educators— 
currently popular in a good many 
institutions, and a constructive in- 
fluence despite some drawbacks in 
their creed—might be labeled as legal 
chauvinists. They assert that the 
lawyers are, and of right should be, 
the experts who run our society. 
They stake out the claim of law to 
almost exclusive policy-making re- 
sponsibility at all levels of society. 
Therefore they urge that lawyers be 
trained to expect, indeed to reach 
out and take a full measure of power 
in the making of decisions. As you 
would expect, the legal chauvinists 
want legal education to be well sea- 
soned with economics, psychology, 
psychiatry, political science, philo- 
sophy, statistics and other social 
studies. 

The disagreement between the old 
family solicitors and the legal chau- 
vinists about what lawyers should 
do does not strike me as the central 
problem of legal education. By over- 
simplifying the issues, the controver- 
sialists tend to divide the legal world 
into embattled armies, engaged to 
the death over moving but irrelevant 
slogans. Thus, as it often happens, 
an exhilarating war makes progress 
even more difficult than it would 
otherwise be. 

The primary difficulty, as I see it, is 
not an abstract difference among 
lawyers and law teachers about the 
degree of responsibility for social 
policy lawyers ought to have in an 
ideal society. The main problems of 
legal education and of law practice 
arise from the fact that our educa- 
tional procedures have fallen behind 
the changes which have actually 
taken place in the practice of law. 
All would agree that one job of the 
law schools, if not their only job, is 
to prepare lawyers for their work in 
our society, as it is organized today, 
and as it is likely to be organized dur- 
ing the next generation. Law schools 
are .also parts of universities, and 
centers of scholarship. They are 


places where people study, read and 
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sometimes even think. However law- 
yers may differ about the ways in 
which these duties of law schools are 
discharged, they are united in the 
conviction that law schools must 
prepare lawyers for the practice of 
law. An essential first step, then, 
towards defining the goal of legal 
education is to set out what lawyers 
do now, and are likely to be doing 
twenty years from now. Beyond that, 
it takes a crystal ball to peer. 

Most people have vague and frag- 
mentary notions of what lawyers do. 
They are constantly in touch with 
the work of doctors, business men, 
farmers, architects and aviators. But 
somehow the main activity of lawyers 
is carried on privately, and is not 
generally understood. If asked, the 
man on the street would probably 
tell you that lawyers conduct trials. 
He may have seen a trial, as a wit- 
ness, a juror, or a spectator, and he 
has almost certainly experienced a 
good many trials vicariously in the 
movies or over the radio. From the 
movies and the radio, one gets a 
distinct impression that a lawyer is 
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an over-dressed fellow who spends 
most of his working time prosecuting 
or defending criminals. In the eyes 
of those who prepare scenarios, the 
chief professional skill required of a 
lawyer is to know when and how to 
object to questions asked by some 
other lawyer. Differences in ability 
among lawyers are measured by the 
tone of questions and objections— 
the snarling or barking cross-examin- 
er being generally favored over less 
conspicuously virile legal types. The 
only other lawyers’ activities familiar 
to the moviegoer are the semipublic 
reading of wills, a sport almost ex- 
tinct outside of Hollywood, and the 
holding of preliminary conferences 
about divorces (which, in the movies, 
almost never materialize). There 
are exceptions, of course, like the 
lawyer in Mr. Blandings’ Dream 
House, who not only advised his 
client on real estate problems—always 
too late to avert catastrophe—but 
regularly took the client’s wife to 
lunch. By and large, however, the 
Hollywood lawyer lives a life of un- 
relieved drama, normally culminat- 
ing in ulcers. ; 


While many a lawyer has ulcers, 
the reasons for his illness are not 
usually those suggested by Holly- 
wood. There is no particular reason, 
of course, to expect the movies to 
offer a fully-rounded picture of the 
lawyer’s work. Criminal trials are a 
vital part of law, but by no means 
its major job. Nor do modern trials 
involve a series of hypermanic explo- 
sions before a jury. The flamboyant 
style of the old-fashioned jury spell- 
binder is as out of date as his plug 
hat. Modern courtroom practice is 
prevailingly matter of fact, and 
rather evenly keyed. While all trials 
have some of the suspense and un- 
predictability of true drama, much 
of the surprise and technicality of 
trial practice, especially in civil 
cases, has been eliminated by modern 
reforms in judicial procedure. The 
older tradition of courtroom oratory 
has been deflated. Trials have been 
simplified, and the element of sur- 
prise in the courtroom reduced, by 
improvements in what 1s called pre- 
trial practice—the examination of 
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witnesses and documents before the 
trial, and the elimination by agree- 
ment of all but the most important 
issues to be tried. Even in criminal 
law, many if not most cases are settled 
by the defendant's accepting a plea 
of guilty, often in a lesser degree of 
crime than that charged. It is com- 
paratively rare nowadays for any 
lawyer other than an occasional trial 
specialist to spend a substantial frac- 
tion of his working days in court. 

If most lawyers do not spend most 
of their time trying cases, what do 
they do? There can be no more uni- 
formity in the answer than in a gen- 
eralization about the work of doctors. 
Both the country general practitioner 
and the city eye-surgeon try to cure 
sick people, more or less according to 
the theories of modern medicine. But 
tNeir lives and their work are pro- 
foundly different. So with lawyers. 
One can generalize to the point of 
abstraction by saying that the job of 
all lawyers is controversy. Lawyers 
are perpetually engaged in trying to 
anticipate, prevent, mediate, settle 
or win human disagreements involv- 
ing alleged rights recognized at law. 
Their thinking, planning and action 
are framed and limited by what they 
understand to be the prevailing prin- 
ciples and doctrines of law—what 
the judges or legislatures have de- 
cided in like situations before, or, 
more accurately, what they guess 
judges or legislatures would decide 
in like situations tomorrow. 


Three Aspects of Law 
Are Fundamental 


I have said the lawyers are concerned 
with disagreements about claimed 
rights recognized at law. What is 
meant by law in this sense? A full 
answer to the question would take a 
library of learned books, and a long 
time. At the risk of treading where 
angels would not venture, I should 
emphasize three aspects of law as 
fundamental. : 
To the lawyer, law is first of all the 
technique of peace. It is a procedure 
for the peaceful resolution of social 
conflict. It is law in the simple sense 
of “law and order’—the civilized 
alternative to fighting in the streets. 


But law is more than a procedure. 
It is a body of ideas. The ideas of 
law concern man’s status in society, 
and his relationships to the state, to 
property and to other men. General. 
ized formulation of legal rules is un- 
avoidable for a simple reason: we 
want like cases to be settled in the 
same way. The most primitive con- 
cept of man’s equality before the law 
requires that the results of law suits 
be generalized in the form of legal 
rules or principles, capable of ap- 
plication in many contexts. But like 
cases are not always to be settled 
alike. Our ideas of justice change 
through time. History formulates our 
problems, but does not always settle 
them. “It is revolting,” Holmes said, 
“to have no better reason for a rule 
of law than that so it was laid down 
in the time of Henry IV. It is still 
more revolting if the grounds upon 
which it was laid down have vanished 
long since, and the rule simply per- 
sists from blind imitation of the 
past.” The law must permit changes 
in the idea of justice to be reflected 
in the rules of legal decision. The 
weight of history and the strength 
and momentum of social institutions 
determine the extent to which we 
may make such choices. They define 
the narrow but vital zone of possible 
change in law. It is clear, to take an 
example, that the force of history 
would keep us from considering a 
statute to legitimize polygamy. But 
it would not prevent us, in due time, 
from passing a law to improve the 
system for providing medical care. 

I started by saying that law was 
the technique of peace—the proce- 
dure for resolving social and indi- 
vidual conflicts peacefully. Law can- 
not remain an effective instrument of 
peace unless it keeps within tolerable 
reach of men’s ideas of justice—of 
individual justice and of social jus- 
tice. When the results at law no 
longer correspond closely enough to 
men’s beliefs as to the right order of 
things in social life, they have often 
lost faith in peaceful procedures, and 
turned to violence. 


Beyond orderly procedures, and a 
reasonable capacity for adaptation 
to changing notions of justice, there 
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is in the western tradition a third 
component of law. Western law is 
sustained and animated by a central 
core of principles as to the limits of 
the state’s power to deal with people, 
and of people’s power over each 
other. This ultimate philosophical 
component of law derives from the 
conviction that man himself has 
certain untouchable rights, preroga- 
tives and freedoms. There are some 
things, the Supreme Court has said, 
which are beyond the reach of any 
majority or any election. The rights 
of personal and political freedom— 
the right to speak and vote—habeas 
corpus and the concept of a fair trial 

-these cannot be weakened. Law in 
this sense represents something more 
than what people want, or what the 
judges will in fact decide. We con- 
stantly face problems which pose 
uncomfortable issues. A jury in South 
Carolina acquits a group of confessed 
lynchers. Does this prove that in 
South Carolina lynching is not a 
crime? If that is ‘‘the law”, is it good 
law? We are equally clear that the 
German and Russian barbarities of 
our times, however strongly sup- 
ported by the German and Russian 
people, are bad law. We must make 
clear the nature of the ideas which 
permit such a judgment. For some 
people the principles which support 
conclusions of this order are identi- 
fied as natural law, drawn from reli- 
gious sources. For others, they synthe- 
size the entire cultural history and 
experience of the West. In any event, 
whether its origin be divine or his- 
torical, there is an ethical element 
in the law which makes it far more 
than a technical game. 

The law is the sum of our ways 
to achieve peaceful change through 
time, in ways which do not transcend 
our inherited understanding of the 
moral boundaries beyond which posi- 
tive law should not step. Law in 
action must not weaken the idea of 
the dignity and freedom of man 
which has been our changeless aspira- 
tion, at least since the period re- 
ported by Thucydides. 


The average lawyer preparing to 
deal with the average problem of his 
practice operates within a framework 


of generalized propositions. They are 
the tentative hypotheses with which 
he attempts to formulate the result 
in groups or classes of the decided 
cases. He thinks of these hypotheses 
as “rules” or “principles”, and takes 
them seriously. The lawyer's first 
job in any situation—whether one of 
negotiation, drafting or controversy 
—is analytical and intellectual. He 
must try to evaluate the problem he 
confronts in the light of how he 
thinks like cases will be decided in 
the near future. The pattern of past 
decisions must be considered, but it 
is never final. The lawyer must weigh 
the forces making for change—the 
arguments of dissenting judges, and 
of political groups before the legisla- 
ture, his sense of the strength and 
direction of prevailing winds of doc- 
trine—and decide for his own pur- 
poses whether the forces of change 
are in this instance enough to over- 
come the forces of continuity. On 
that evaluation, he must place his 
bets and take his chances. 

Lawyers, Mr. Justice Frankfurter 
has said, are “experts in relevance”. 
If they are good lawyers, they are cap- 
able of some intellectual detachment 
aad skill in. analysis. Their profes- 
sional view of a situation must be 
strategic and,not tactical. They must 
appreciate where they are trying to 
get, as well as the various ways of 
getting there. They must be able to 
base their action on analysis which 
abstracts from the immediate and 
permits the lawyer to take his posi- 
tion on evidence viewed without 
wishful thinking or ideological bias. 
The lawyer must stake his career on 
not being blinded by loyalty to the 
legal realities of his client’s problem. 
He must have a well-developed sense 
of the way in which bodies of knowl- 
edge are organized—the connection 
between first principles and derived 
principles, between “theories” and 
“facts’—for he must be ready on 
short notice to become an expert on 
anything. A lawyer may have to look 
up chemistry in a patent case, medi- 
cine in an accident suit, ballistics, 
navigation, sociology or engineering. 
As many an innocent scientist has 
learned to his sorrow, a first-class 
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cross-examiner can trip up almost 
any expert witness. The feat does 
not rest on a lawyer’s trickery, but 
on his superior working command 
of analytical method. 


Lawyer Deals with Philosophy, 
Is No Philosopher 


The lawyer’s capacity for quick 
orientation must include a clear 
view not only of his client’s but also 
of opposing interests and positions. 
The lawyer needs a sensitive set of 
psychological antennae. He is liter- 
ally lost unless he can sense the 
drives, interests (and weaknesses) 
of those with whom he deals—wheth- 
er as witnesses, negotiators, judges, 
clients or opponents. 

The life of the law, however, (to 
paraphrase a famous sentence of 
Holmes’), is not logic but action. 
While the lawyer moves in a pattern 
of philosophy, he is not a philosoph- 
er. He applies his methods, his skills, 
and his sense of law as a whole to a 
wide and changing variety of jobs. 

Many lawyers are general practi- 
tioners of law. As in the case of the 
medical general practitioner, their 
extinction is often predicted but 
never realized. They represent large- 
ly middle-class people—small or med- 
ium-sized business, the local rich 
man, working people who have been 
injured or defrauded. They often 
have a few regular clients. But their 
clients come, despite earnest warn- 
ings, only when they are in trouble. 
The people they serve have not gen- 
erally learned to pay for preventive 
law. General practitioners in law 
depend largely on cases attracted by 
their reputation, their “contacts” 
and their wives’ “contacts”, and by 
all the arts of respectable self-adver- 
tising at the disposition of good 
American go-getters. They run Com- 
munity Chest drives and serve on 
committees and boards, often the 
noncontroversial ones. They may 
gain a special reputation in one or 
another class of cases—accidents, col- 
lections, real estate, bankruptcy, di- 
vorces, business law and latterly taxa- 
tion or labor work. If they have polit- 
ical influence, they can often pick 

(Continued on page 698) 
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Recent Trends in Scottish Law: 


The Criminal Justice and Legal Aid Bills 


by A. M. Struthers + Secretary of the Scottish Council of Social Service 


® Two bills before Parliament—the Criminal Justice (Scotland) Bill and the Legal Aid 
and Solicitors (Scotland) Bill—will make great reform in the law of Scotland. 


Mr. Struthers discusses the Bills and outlines the changes that they will achieve. 


He notes that the Bills are not political issues, but embody reforms generally agreed 
to be desirable, although there is controversy about some of the proposals. American 


lawyers will be interested in this timely article written by a well-informed Scotsman, 


particularly in view of the reforms of English law based upon the Rushcliffe Report. 


See Reginald Heber Smith's “The English Legal Assistance Plan: Its Significance for 
American Legal Institutions’, in the June issue of the Journal (35 A.B.A.J. 453). 





=" Two measures before the United 
Kingdom Parliament indicate the 
growing sensitiveness of the social 
conscience. The Criminal Justice 
(Scotland) Bill, with its emphasis 
on the prevention of crime and treat- 
ment for the criminal, marks an in}- 
portant step in the humanizing of 
the criminal law. The Legal Aid 
and Solicitors (Scotland) Bill will 
bring within the reach of a large 
section of the community -the pos- 
sibility of legal aid and legal advice 
at a cost within their means. Both 
measures stand outside the field of 
party conflict. They embody reforms 
which are generally agreed to be 
long overdue. This does not mean 
that there has been no controversy. 
In the case of the Legal Aid and 
Solicitors Bill there has been a lively 
newspaper discussion, mainly about 
the proposal to establish a Law So- 
ciety of Scotland to which all solici- 
tors must belong. 
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It may be asked, “Why is the 
British Parliament considering meas- 
ures which are only applicable to 
Scotland?” The answer is simple. 
Scotland has its own legal system. 
At the parliamentary union of Scot- 
land and England in 1707 the legal 
systems of the two countries were 
kept separate. Whereas in England 
it was illegal to use torture to extort 
evidence or confession, in Scotland 
till 1708 it was a regular practice. 
On the other hand, the Scottish 
criminal code never had the number 
of offenses punishable by death con- 
tained in the English code. 

In Scotland, unlike England, the 
main criminal jurisdiction is exer- 
cised by professional judges, the 
sheriffs. Although the right of private 
prosecution, common in England, 
still exists in a few cases in Scotland, 
prosecutions in the High Court and 
in the sheriff courts are almost in- 
variably initiated by the Lord Ad- 


vocate (principal law officer of the 
Crown in Scotland) . In sheriff courts 
a local official known as the Pro- 
curator-Fiscal, acting on the Lord 
Advocate’s behalf; investigates crimes 
and carries out the prosecution. In 
the burgh (town) courts and in the 
Justice of the Peace courts in Scot- 
land almost all prosecutions are con- 
ducted by officials of the local 
authorities called respectively the 
Burgh Prosecutor and the Justice of 
the Peace Fiscal. 

In contrast to England there is no 
public preliminary trial in a magis- 
trates’ court, so nothing likely to 
prejudice a jury appears in the press 
before a trial. There is no opening 
speech for the prosecution, as in 
English courts. In England the ver- 
dict may be guilty or not guilty, but 
in Scotland there is a third possibil- 
ity, not proven. What is treated in 
England as a serious offense, may in 
Scotland be treated less seriously. 
For example, attempted suicide is a 
crime in England, but in Scotland 
it may in certain circumstances be 
charged merely as a “breach of the 
peace”. 

It is not only in the procedure of 
the courts and in their criminal codes 
that the two countries differ. The 
organization of the legal profession 
is different. In England the bar- 
risters are all members of the Gen- 
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eral Council of the Bar and all the 
solicitors are subject-to the discipline 
if the Law Society. In Scotland, on 
the other hand, while all the advo- 
cates (as barristers are called there) 
are members of the Faculty of Advo- 
cates, the solicitors are organized in 
a number of independent societies, 
many of great antiquity. Two very 
old and important ones are the So- 
ciety of Writers to His Majesty’s 
Signet (signet means royal seal) , and 
the Society of Solicitors in the Su- 
preme Courts. 


Bill Would Create 
Law Society 


One of the objects of Part II of the 
Legal Aid and Solicitors Bill is to 
constitute a Law Society of Scotland, 
embracing all solicitors, for the regu- 
lation of the profession and the ad- 
ministration of the legal aid scheme; 
but the Law Society will not super- 
sede the existing legal societies which 
may remain in force for their special 
purposes. 

In the matter of legal aid the posi- 
tion in Scotland has been quite dif- 
ferent from that in England and 
Wales. In Scotland the right of poor 
persons to have the services of bar- 
rister and solicitor in the civil and 
criminal courts was firmly estab- 
lished as a constitutional right at the 
beginning of the seventeenth cen- 
tury. Indeed, as early as 1424 a Scot- 
tish Act accorded to poor persons 
the privilege of being represented in 
the civil courts, and placed on the 
legal profession the obligation of 
providing the service without fee. 

The present system of legal aid 
there works like this. In each area 
the solicitors appoint from among 
their number one or more Agents 
of the Poor, who act for a year. A 
poor person requiring legal aid ap- 
plies to be placed on the Poor’s Roll. 
If this is granted, he is entitled to 
free legal aid though he remains 
liable for necessary outlays incurred 
by the solicitor on his behalf. This 
service to the poor redounds greatly 
to the credit of the legal profession, 
but the burden has become increas- 
ingly heavy. There has been a wide- 
spread feeling that the limit of in- 


come for admission to the Poor's 
Roll was too low. In 1937 a com- 
mittee reported! on the working of 
the system. While retaining the es- 
sential features of the existing sys- 
tem, it made recommendations for 
its better organization and the pay- 
ment of outlays and expenses. No 
action was taken by the Government 
on this report. In 1945 a committee 
reported on legal aid and legal ad- 
vice in England and Wales.? The 
recommendations of this committee 
were accepted by the Government, 
which set up a committee to con- 
sider the English report and to adapt 
its proposals for use in Scotland. 
The report of this committee* is the 
basis of the present Bill. Enough has 
been said to show that the Bill has 
only been framed after the most ex- 
haustive and careful consideration. 


Bill Would Make Legal Services 
Available to Small-Income Group 


The main object of the Bill is to 
make legal aid and legal advice avail- 
able to people of small or moderate 
means. The limit is fixed at £420 a 
year of “disposable income” after 
such deductions as may be prescribed 
are made for the maintenance of de- 
pendants, interest on loans, income 
tax, rates, rent and other matters; 
and in practice the scheme may ex- 
tend according to individual circum- 
stances to persons with a gross in- 
come up to £550 or perhaps £750 
a year. Where, however, a person 
has a disposable capital of more 
than £500 and it appears that he 
can afford to pay in the ordinary 
way, legal aid may be refused. The 
people eligible for legal aid—called 
assisted persons—will contribute to 
the cost according to the assessment 
of their means made by the National 
Assistance Board 
providing poor relief in Britain); 
but no contribution will be required 


(responsible for 


of persons whose disposable income 
does not exceed £156 a year and 
whose disposable capital does not 
exceed £75. A person who wants 
legal aid will approach the local 
committee to be set up by the Law 
Society, who will refer him to a 
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solicitor of his choice on the list of 
solicitors willing to act under the 
scheme; and the solicitor, if he thinks 
the person within the scope of the 
scheme, will prepare an application 
along with a memorandum explain- 
ing the nature of the proceedings. 
The application will be considered 
by the local committee. If satisfied 
that the applicant has reasonable 
grounds for taking, defending or be- 
ing a party to the proceedings, the 
committee will ask the Board to 
assess the applicant’s means in order 
to determine whether he comes 
within the income and capital limits 
of the scheme; and if so, to fix the 
maximum contribution he should 
make. If the cost of the proceedings 
is less than the contribution, the 
assisted person will pay the whole 
cost. If the cost is more, he will pay 
only the contribution fixed by the 
Board. 

In criminal proceedings, legal aid 
will be available without inquiry 
into means during the preliminary 
stages. Legal aid may be given in 
civil proceedings in the sheriff courts 
and superior courts, and in criminal 
proceedings in any court of sum- 
mary jurisdiction and superior 
courts; but it will not (unless regu- 
lations are made in the light of ex- 
perience for the extension of the 
scheme) be available in special tri- 
bunals where barristers and solici- 
tors have the right to be heard. Cer- 
tain types of proceedings are also 
excluded. These include defama- 
tion, breach of promise of marriage, 
the inducement of one spouse to 
leave or remain apart from the other 
and small debt court proceedings, 
where the debt is admitted. 


Legal Advice Will Be Given 
Though No Litigation Involved 


A simpler procedure is provided for 
legal aid in matters not involving 
litigation; and legal advice may be 
given orally for a nominal fee of 2s 





1. Report of the Poor Persons’ Representation 
(Scotland) Committee. Cmd. 5435. 

2. Report of the Committee on Legal Aid and 
Legal Advice in England and Wales. Cmd. 6631. 

3. Report of the Committee on Legal Aid and 
Legal Advice in Scotland. Cmd. 6925. 
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6d (50 cents) to persons who cannot 
pay for it in the ordinary way. 

The Law Society of Scotland, of 
which all solicitors will be members, 
will frame an administrative scheme 
for the approval of the Secretary of 
State for Scotland and the Treasury. 
The approved administrative scheme 
will be put into operation by the 
Society. A central supervisory com- 
mittee, comprising legal members 
nominated by the Faculty of Advo- 
cates and the Law Society, and lay 
members nominated by the Secretary 
of State, will supervise the scheme. 
This will be the only committee 
connected with the scheme on which 
lay members will serve. Local com- 
mittees of not less than three, nor 
more than seven, solicitors will be 
set up in the more important sheriff 
court districts, and representatives 
will be appointed in the less im- 
portant districts. These committees 
will make lists of solicitors prepared 
to give legal aid and legal advice; 
make arrangements for dealing with 
applications for legal aid; collect 
contributions from assisted persons; 
and pay legal accounts in proceed- 
ings under the scheme. Solicitors 
and barristers will be paid for their 
services out of the legal aid fund. 
A supreme court committee of three 
advocates and three Edinburgh 
solicitors will hear and determine 
applications from local committees 
in cases which are to be dealt with 
in the Court of Session or the High 
Court of Justiciary. . 

The scheme will for the most part 
lawyers. The 
relationship between 
lawyer and client will be unimpaired. 
In the past it has been said that in 


be administered by 
confidential 


Scotland only the rich and the poor 
could indulge in litigation. When 
the new measure becomes law peo- 
ple of moderate means will be less 
reluctant to seek justice. 


The main object of the Criminal 
Justice (Scotland) Bill is to improve 
the methods of dealing with offend- 
ers. The essence of the bill is to make 
the punishment fit the criminal; 
to secure for offenders treatment 
which is likely to lead them to good 
behavior; and to reduce the number 
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of persistent offenders by incentives 
to reformation. Drawing and quarter- 
ing, the forfeiture of goods for mur- 
der or treason, and outlawry, are to 
be formally abolished. Relics of 
harsher times, these penalties have, 
of course, long been out of use. Penal 
servitude and hard labor sentences, 
which now differ little in their effect 
from simple imprisonment, are abol- 
ished. The legal distinction between 
penal servitude and imprisonment 
will disappear, bringing into effect 
a recommendation made in 1932.4 
The death sentence will not be pro- 
nounced on a person under 18 at the 
date of his crime. 

It is now generally agreed that 
the young offender should be kept 
out of prison if at all possible. The 
Bill provides that “No court shall 
impose imprisonment on a_ person 
under seventeen years of age’. In 
the case of those under 21 a court 
will only sentence to imprisonment 
if no other method of dealing with 
the offender is appropriate, and the 
Bill will enable imprisonment to be 
abolished for all under 21 whenever 
adequate treatment becomes avail- 
able. Detention centers, to which 
offenders over 14 and under 21 may 
be committed for a period up to 
three months, are to be set up. These 
short term detention centers are an 
experiment. Under good manage- 
ment they may convince the young 
offender that crime does not pay. 


Bill Would Extend 
Probation System 


Probation (releasing young offenders 
on suspended sentence during good 
behavior, under personal supervi- 
sion) has made slow progress in 
Scotland, but the desirability of its 
greater use is being recognized. The 
Bill requires the appointment of an 
adequate number of probation ofh- 
cers in every probation area and pro- 
vides for expenditure on their train- 
ing. Power is given to courts to in- 
clude in a probation order treatment 
for the mental condition of the 
offender, with his consent. The Bill 
incorporates a number of reforms in 
a report on the Borstal System.5 One 
of the most important is that sen- 


tences of Borstal detention may no 
longer be imposed for two years, but 
must be for such period of not more 
than three years as the Secretary of 
State may determine. 


While the emphasis in the Bill is 
on treatment and on preventing the 
young offender becoming a hardened 
criminal, it recognizes that the. com- 
munity must be protected. —Ttwo new 
types of sentence proposed by the 
Committee on Persistent Offenders 
have been adopted. The first, cor- 
rective training for a term of not 
less than two and not more than 
four years, may be passed on persons 
over 21 convicted of serious offenses, 
who have two earlier convictions for 
serious offenses. The other, preven- 
tive detention of not less than five 
nor more than fourteen years, may 
be passed on persons over 30 con- 
victed of serious offenses, who have 
been. convicted of serious offenses 
on three previous occasions. 


The clauses of the Bill dealing 
with persons who get into trouble 
because they are mentally abnormal 
are a measure of the greater under- 
standing of mental disorder. and of 
the attitude of sympathy for those 
who are not responsible for their 
actions. A state mental hospital, to 
which those who need treatment 
under special safeguards will be sent, 
will be opened under the manage- 
ment of the General Board of Con- 
trol for Scotland, the authority re- 
sponsible for the supervision of men- 
tal institutions. The term “state 
mental patient” will be used instead 
of “criminal lunatic”. The Bill will 
make it easier for a court to obtain 
a medical report on the mental con- 
dition of an offender, and to send 
him to an institution where he will 
be well looked after. 


Scots law is being adapted to meet 
modern needs in the light of in- 
creased knowledge. These two ma- 
jor measures make a large contribu- 
tion to the process of adaptation. 





4. Committee on Persistent Offenders. Cmd. 4090. 

5. The Scottish Borstal System. The Scottish 
Advisory Council on the Treatment and Rehabilito- 
tion of Offenders. 1947. In this system of im- 
prisonment for young criminals, the prisoner's re- 
lease, before a specified time, depends on con- 
duct and probability of amendment. 
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The Ancient Roots of the Law: 


We Cannot Escape the Past 


by Ben W. Palmer - of the Minnesota Bar (Minneapolis) 


® Lawyers are aware of the fact that much of our law reflects ancient and medieval 


customs and traditions, but probably few realize the extent to which we are endebted 


to past centuries, not only in our law, but in our language, morals and common, 


everyday actions. In this delightful essay, Mr. Palmer discusses the influences of dead 


generations upon one Billy Swift, a fictitious but typical twentieth-century American 


who prided himself on living in the present for the future, boasting his emancipation 


from the shackles of the past. Just how nearly emancipated he was Mr. Palmer dis- 


closes by discussing Billy's marriage and the death of his father. This is the first of 


two articles. The second and concluding essay will appear in an early issue. 





® One of the fascinating features of 
the law is that constantly words and 
practices come to the historically in- 
formed lawyer trailing clouds of 
glory from the immemorial past, or 
if not of glory, certainly of human 
interest. The roots of the law are 
deep, but generally unknown to mod- 
ern men, particularly of the type of 
fictitious but typical Billy Swift. 

For Billy Swift was ultra-modern 
to the nth degree. He prided him- 
self on living in the present for the 
future. He boasted of his emancipa- 
tion from the shackles of the past. 
History was “the bunk”, traditions 
an impediment to progress, customs 
to be disregarded. So it was that 
when his fiancée wanted a church 
wedding with all its preliminaries, 
he said “No! A J.P. for me and a 
hurry-up job without any monkey 
business. I know a fella at a filling 
station just across the state line who's 
a J.P. When we're ready we'll stop 
there some night and he’ll fix us up 


while one of the boys is checking the 
tires.” And that’s the way it was 
done. 

But Billy didn’t know that all 
through his life the past was to have 
its hold upon him, particularly the 
legal past. It began with his wed- 
ding. In the early days of Anglo- 
Saxon law if the members of the 
family of a murdered man were will- 
ing to accept money compensation 
in place of private vengeance the 
murderer gave something as security 
for his promises, that is, “wed”. Later 
other agreements were made in the 
same way and the gift of the wed in- 
volved the transfer of something of 
trifling but symbolic value. In some 
cases there was merely a handshake, 
just as we still shake hands over a 
bargain. As to marriage, at first an 
agreement was made between the 
bridegroom and the parents or 


guardian for the transfer for a fixed 
price of the right to protect the bride. 
Performance of the bridegroom’s ob- 


the wed, 


ligation was secured by 


horses, money or cattle, but later 
this became merely the promise of 
the bride’s “groom” or bride’s “ser- 
vant”. The promise was that he 
would keep his bride “according to 
God’s law as a man should his wife”. 
So in referring to his “wedding” and 
in the vows exchanged at the filling 
station Billy Swift was acting like 
an Anglo-Saxon long before the Nor- 


man Conquest.! 


Wedding Ring’s Origin 

Was in Egypt 

Billy didn’t know that the “some- 
thing blue” which his bride wore 
was borrowed from the ancient Is- 
raelites who were bidden to put upon 
the borders of their fringed garments 
a ribband of blue—the color of pur- 
ity, love and fidelity. He didn’t know 
that the little veil on her hat, a con- 
for a bridal veil, 
was an unconscious relic of ancient 
Greek and Roman customs, and, per- 
haps of the Egyptian one of not per- 
mitting the groom to see the face of 
his bride until the solemn uncover- 
ing on the marriage day. She wore 
flowers like the earliest brides of the 
race, the shower of rice was an an- 
cient symbol of fertility, and the 
thrown shoe indicated, as in Anglo- 


scious substitute 





1. 2 Holdsworth, History of English Low (3d 
ed. 1923) 83-89. The author does not imply that 
every ‘‘root'’ cited in these notes is the origin of 
present practice or law. It may be coincidence. 
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Saxon days, the transfer of authority 
from her father to her husband. It 
may even have gone back to ancient 
Assyrian, Egyptian and Hebrew prac- 
tices of exchanging sandals to show 
an exchange of property or a grant 
of authority. Possibly like the “best 
man” it may have been a relic of mar- 


riage by capture.? The wedding ring 
came from the early Egyptian ring, 
later the betrothal ring of the Spar- 
tans and the early Romans. The 
Romans had used a signet wedding 
ring to indicate that it was the wife’s 
right to seal up the property of the 
household. Billy placed the ring on 
the fourth finger of his bride’s hand, 
the same _ finger Roman 
brides.? Aulus Gellius, writing at 
Rome about 150 A.D. wrote: “I have 
heard that the ancient Greeks wore 


used by 


a ring on the finger of the left hand 
which is next to the little finger. 
They say too that the Roman men 
commonly wore their rings in that 
way. Apion in his Egyptian history 
says that the reason for this practice 
is that, upon cutting into and open- 
ing human bodies, a custom in Egypt 
which the Greeks call ‘dissection’, it 
was found that a very fine nerve pro- 
ceeded from that finger alone of 
which we have spoken, and made its 
way to the human heart; that it 
therefore seemed quite reasonable 
that this finger in particular should 
be honored with such an ornament, 
since it seems to be joined, and as it 
were united, with that supreme or- 
gan, the heart”.* And if Billy’s bride 
had been given away it would have 
been reminiscent of the rule in an- 
cient Greece that a marriage was not 
legitimate unless the woman was 
given in marriage by a near relative, 
generally her father or brother.5 
Although Billy didn’t know it, the 
ancestry of the justice of the peace at 
the filling station might be traced 
back perhaps to 1195 when certain 
knights were appointed to aid in pre- 
serving the peace. Certainly there 
are references to justices of the peace 
in English statutes of 1285 and 1327 
and by that name in 1362.® At first 
conservators of the peace and pri- 
marily to enforce the criminal law, 
the powers of the justices were con- 





634 American Bar Association Journal 





stantly increased by statute so that in 
the sixteenth, seventeenth and eight- 
eenth centuries they had entire con- 
trol of the local government of Eng- 
land.? And since their processes were 
fundamentally judicial in method or 
character they carried into English 
local law and administration a tradi- 
tion of government by law and not 
by arbitrary personal will. This was 
of great constitutional importance 
both in England and America. Fur- 
thermore, as Holdsworth, the great 
historian of the English law, points 
out, “the growth of the powers and 
the efficiency of the justices of the 
peace directly increased the efficiency 
of the House of Commons, because 
many of its members were justices.”* 
In administering the criminal law, 
justices of the peace ordered the ar- 
rest of suspected persons, held court, 
instructed grand and petit juries, 
examined felons, punished offenders. 
They ordered rioters to disperse, 
fined for nonattendance at church.® 
They enforced the criminal statutes 
including those relating to hunting, 
gypsies, or “Egyptians” as the statutes 
called them, sanctuaries, vagabonds, 
tippling in alehouses. They had ex- 
tensive powers as to the conservation 
of rivers, of the administration of the 
poor laws. They controlled the sher- 
iffs, licensed alehouses, made regula- 
tions in time of plague, dealt with 
charitable foundations, bridges, jails, 
sewers and the manufacture of malt. 
In short, for three hundred years they 
transacted or supervised nearly all 
the business of the county, not only 
judicial and relating to police, but 
administrative and locally legisla- 
tive.1° Consequently, for hundreds of 
years country gentlemen of high rank 
served as justices of the peace. Among 
the filling station justice of the 
peace’s predecessors were Sir Walter 
Scott and George Washington. And 


when the justice of the peace saw to 
it that there were witnesses to the 
marriage he was doing the same thing 
that had been done by ancient peo- 
ples such as the Assyrians centuries 
before the birth of Christ." 

Billy Swift talked of his “honey- 
moon” oblivious of the fact that he 
was talking about the “honey month”, 
For this was the period of thirty days 
after marriage wherein it was the 
custom among the northern nations 
of Europe in ancient times for the 
newly-married couple to drink me- 
theglin or mead, a wine made from 
honey. And when he became tenant 
in a towering city apartment build- 
ing he entered into a relationship 
with his landlord which was feudal 
in its origin and is still feudal in 
much of its terminology and its law. 


Politicians’ Orations 
Traced to Roots 


Billy, running for office, said: “I 
stand on this rostrum as candidate 
for an office which I would not con- 
sider if the salary were all the gold 
in the mint since I abominate the 
bedlam of the hustings. But I must 
serve the public. And though I have 
no talent for figures the calculations 
I have made on this piece of paper 
based on the books and fiscal records 
of the municipality fill me with 
panic. For it is easy to discern that 
we are on the verge of bankruptcy. 
I don’t want to use savage language 
but I am sincere when I say that they 
prove egregious mistakes, a bumper 
crop of errors, something sinister, if 
not the most abominable guilt. We 
would be coward slaves to tolerate 
such conditions in our city. We must 
scrap the past and march forward 
into the sun of a new day. The future 
lies before us!” 

Without stopping to ask Billy how 





2. Eichler, The Customs of Mankind (1925) 218- 
257. For linking with a woolen thread and a 
marriage contract see Maspero, Life in Ancient 
Egypt and Assyria (N. Y. 1892) 230. 

3. 19 Encyc. Brit. (14th ed. 1946) 312; 23 En- 
cyc. Am. (1938) 529. 


4. Aulus Gellius, Attic Nights, x. See also 1 


Bonner and Smith, The Administration of Justice 
from Homer to Aristotle (Chicago 1930) 79; Zim- 
mern, The Home Life of the Ancient Greeks 135; 
Savage, The Athenian Family (Baltimore 1907) 46. 

5. 3 Demosthenes, Private Orations (Loeb Class. 
Lib. ed. 1939) 260. 


6. 1 Holdsworth, op. cit. supra note 1, 286-291. 

7. Id. at 292. See also Mead, English Constitu- 
tional History (9th ed. Boston 1929) 160; 1 Stubbs, 
Constitutional History of England (4th ed. 1883) 
546; 2 Taylor, Origin and Growth of the English 
Constitution (Boston 1898) 30, 190, 194, 574; Pluck- 
nett, Concise History of the Common Law (Roches- 
ter 1929) 135. 

8. 4 Holdsworth, op. cit. supra note 1, 181. 

9. 1 id. 292-298; 4 id. 138. 

10. 1 id. 145-150; 4 id. 134-137, 181. 

11. Maspero, op. cit. supra note 2, 231. 
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the future could lie behind us, we 
leave him perorating with flailing 
arms and mark down how unwitting- 
ly servile to the past he was in nearly 
every word he used. 

In 338 B. C., according to Livy, the 
Romans celebrated their victory over 
the Antiates by taking beaks of cap- 
tured ships to adorn a_ platform 
erected in the the 
name of “rostra” or the “‘beaks”. So 


Forum, hence 
also Livy records a struggle in 433 
}. C. between the patricians and the 
plebeians over a proposed law for- 
bidding anyone to whiten his toga 
for the purpose of announcing him- 
sell as a “candidate”. For the office- 
seekers had been pipe-claying their 
togas for that purpose and so derived 
“candidus” mean- 
or “glittering 
shine or 


their name from 
ing “shining white” 
and ‘“candeo” to 
clitter. This was related to “can- 
desco,” to begin to shine or glow 
with heat, and thus to Edison’s inven- 
‘ion and to the Candidas of Shaw and 


Voltaire. 


white” 


The “salary” Billy did not “con- 
sider” came from the “salt-money” 
which the Romans took as typical of 
the subsistence allowances paid to 
their officials, the money for “sal” or 
salt. “Considera” came from gazing 
at the “stdera”’, the stars. “Gold” 
came from Babylon 
Homer. “Mint” was derived from the 
shrine of Juno Moneta since the office 
of the Roman coinage was attached 
to her temple in the citadel. When 
he “abominated” the bedlam of the 
hustings Billy unknowingly turned 
shudderingly from an evil “omen” 


ancient via 


like the people of ancient Rome. 
Bedlam came from Bethlehem: 
“Beth”, house; “lehem,” food. It was 
the contraction of the name of a cer- 
tain English hospital for lunatics. 
“Hustings” like “law” is Old Norse. 
The hus-thing, house thing, con- 
nected with the verb to think, sur- 
viving in the Danish Storting or 
parliament, was an assembly formed 
of the immediate followers of a mon- 
arch or noble called together in 
council. Under the Danish kings 
Sweyn and Canute the name “hus- 
ting” was applied to a court held in 
the Guildhall of London by the Lord 


Mayor, Recorder and sheriffs. The 
name was later applied to the plat- 
form on which they met at the upper 
end of the hall and by an easy and 
natural transition still later the word 
was applied to other platforms. Since 
about 1700 it has been used of elec- 
tions. 


Egyptians, Romans, Saxons 

Gave Billy His Words 

The “talent” Billy lacked 
came from the one which was hidden 


which 


in the earth by the wicked servant 
from whom was taken away even that 
which he had not, while the good 
and faithful servant entered into his 
reward. The “calculations” Billy had 
made referred to the time when peb- 
bles, “calculi,” were used for- count- 
ing like beads in an abacus. “Paper” 
came from Egyptian “papyrus” and 
“book” from the Anglo-Saxon “boc” 
or “beach”. This was derived from 
the fact that our earliest books were 
wooden tablets on which inscriptions 
were scratched, just as the “liber” 
from which “library” and so many 
other words are descended meant 
the inner bark of a tree. So also 
“Bible” is ultimately from the Greek 
word for the inner rind of the papy- 
rus. “Fiscal” goes back to the sealed 
baskets or “fisci” in which the treas- 
ure in the provinces was conveyed 
to Rome. And “municipal” recalls 
those ‘half-assimilated subjects of 
Rome who shouldered the burdens 
of citizenship (munus, capere) but 
were as yet denied its higher privi- 
leges. And “panic” particularly re- 
calls Stevenson. 

The Greeks figured Pan, the god 
of Nature, now terribly stamping his 
foot, so that armies were dispersed; 
now by the woodside on a summer 
noon trolling on his pipe until he 
charmed the hearts of upland plough- 
men. And the Greeks, in so figuring, 
uttered the last word of human ex- 
perience. To certain smoke-dried spir- 
its matter and motion and elastic 
ethers, and the hypotheses of this or 
that spectacled professor, tell a speak- 
ing story; but for youth and all ductile 
and congenial minds, Pan is not dead, 
but of all the classic hierarchy alone 
survives in triumph. 

For it is a shaggy world. . . . The 
coarse mirth of herdsmen, shaking the 
dells with laughter and striking out 
high echoes from the rock; the tune of 
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moving feet in the lamplit city or on 
the smooth ballroom floor; the hooves 
of many horses, beating the wide pas- 
tures in alarm; the song of hurrying 
rivers; the colour of clear skies and 
smiles and the live touch of hands... 
these are his joyful measures, to which 
the whole earth treads in choral har- 
mony. 

But still we preserve the phrase: a 
panic terror. To reckon dangers too 
curiously, to hearken too intently for 
the threat that runs through all the 
winning music of the world, to hold 
back the hand from the rose because 
of the thorn, and from life because of 
death: this is to be afraid of Pan. 
Highly respectable citizens who flee 
life’s pleasures and responsibilities and 
keep with upright hat upon the mid- 
way of custom, avoiding the right 
hand and the left, the ecstasies and 
the agonies, how surprised they would 
be if they could hear their attitude 
mythologically expressed, and knew 
themselves as tooth-chattering ones, 
who flee from nature because they fear 
the hand of Nature’s God! Shrilly 
sound Pan’s pipes,—For to distrust 
one’s impulses is to be recreant to Pan. 


Modern Vocabulary Recalls 
Medieval Customs 


We don’t know whether Billy was 
recreant to Pan but we do know that 
he was ignorant of the fact that when 
he used the “discern” he 
“marked off with a circle or ringed 
area’; he was referring to the ancient 
Roman circus where the jockeys for 
the red and green competed and “the 
charioteers caught soul for the goal.” 
And when he spoke of the “verge” 
of bankruptcy he referred to the 
Latin “virga” or rod which like the 
wand has always been an emblem of 
authority. “Vergers” bore rods as did 
all sorts of officers of the Middle 
Ages and as does Black Rod of the 
House of Lords today and in Eng- 
land the Municipal Serjeant at 
Mace, formerly known as “Serjeant 
of the Verge”. And as Weekly says, 
“Among the most important of these 
functionaries was the Lord High 
Steward of the King’s household, 


word 


whose authority on certain points 
extended to a radius of twelve miles 
round the royal court. Everything 
subject to his ruling was described 
in medieval Latin as ‘infra virgam’, 
that is, subject to the authority of 
which his wand of office was the 
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symbol. He presided over a court olf 
justice called the ‘court of verge’. . . 
Hence the expression ‘within the 
verge’ came to mean the 
precincts of some 


within 
boundaries or 
special place. From this the transi- 
tion to the general idea of limit, 
And “bank- 
literally “broken 


boundary, was easy.” 
ruptcy” means 
bench”. It derives from a custom of 
the 


centuries. 


the Lombard merchants of 


twelfth and_ thirteenth 
They exposed their wares for sale in 
the market place on benches and 
when one of them failed, the others 
set upon him; drove him from the 
market and broke his bench to pieces. 
“Banco rotto”, the Italian for bench- 
broken, passed via the French “ban- 
to Billy’s “bankruptcy”. 
did not see the 
the wood or forest in 


queroute” 
No 


“silva”, 


wonder he 
“sav- 
age” since it is no longer spelled 
as it was originally, “salvage’’. 
When Billy said he was “sincere” 
that is, without 
wax. This may have referred to the 
practice of concealing flaws in furni- 
with 
finest honey. His “egregious mis- 


he was “sin cere’; 


ture wax or to the best and 
takes” were those distinguished from 
the common herd: “ex”, from, and 
“grege”, herd or flock. “Bumper” is 
said to be a corruption of “le bon 
pere”, meaning the Holy Father or 
Pope who was once the great toast 
of every feast. ‘Mistake’ comes from 
the Icelandic; “error” from “erro”, 
to wander. And “guilt” recalls the 
old indictments abolished in Eng- 
land on April Fool’s Day, 1915, by 
what His Honor Judge Parry called 
“a little, thin, flippant statute”. For 
it was necessary for centuries in order 
to find “guilt” in a man to find that 
lie had been “beguiled” by the devil, 
that is, in the words of the indict- 
ment, instigated by the devil, “insti- 
gante diabolo”. 


Word ‘'Sinister’’ Recalls 
Prophecies of Augurs 


There was also a religious origin of 
the word “sinister”, but one far older 
than “guilt”. In the earliest days of 
Rome the king and probably two 
other men were auspices, observers 
of birds, “aur-spex”. Later called 
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augurs, the number of offices was in- 
creased and it was of high honor 
and much sought after by persons 
of distinguished merit. Before under- 
taking important public matters an 
attempt was made to ascertain the 
will of Jupiter by scanning the sky. 
The augur marked out with his staff 
a consecrated space or templum 
within which his observations were 
to be made. At midnight when there 
was less danger of unlucky interrup- 
tions and the sky was clear and there 
was likely to be no wind, he pitched 
a tent in the consecrated space on a 
hill after elaborate ceremonies. He 
then observed the flight of birds. If 
they were to the left, the omens were 
said to be sinister, that is, unfavor- 
able, and the proposed undertaking 
was abandoned or postponed. If the 
flight was on the right hand, dextra, 
the omens were 
have “dexterity”, and in heraldry the 


favorable. So we 
bar dexter. And going back to the 
hand clasp with the sword hand, we 
have the psalmist singing of the 
bloody men “in whose hands is mis- 
chief, and their right hand is full of 
bribes”. The Vulgate puts it, “dext- 
era eorum repleta est muneribus’— 
“their right hands are filled with 
gifts”. Does this not suggest to you 
Laocoén’s famous “Timeo Danaos 
et dona ferentis’”—‘“‘I fear the Greeks 
even when bearing gifts”, uttered in 
hot haste as he ran down from the 
citadel’s height to hurl his great 
spear at the Trojan horse in unre- 
garded warning? 


The “coward” turns tail, “cauda”’. 
And Gibbon in the Decline and Fall 
off the Roman Empire, as Boffin and 
Weg would say, has his explanation 
of “slaves”. Describing the emigra- 
tion of the Bulgarians in the seventh 
century he says: “The unquestion- 
able evidence of language attests the 
descent of the Bulgarians from the 
original stock of the Slavonian race. 
From the Euxine to the Adriatic, in 
the state of captives, or subjects, or 
allies, or enemies, of the Greek em- 
pire, they overspread the land, and 
the national appellation of the Slaves 
has been degraded by chance or 
malice from the signification of glory 
to that of servitude.” 


Shortly after Billy was married his 
father died. At first it was believed 
that he had made no will in which 
case, under the laws of his state, his 
property, after payment of his debts, 
would have been divided one-third to 
his widow and two-thirds to the chil- 
dren. This arbitrary division of the 
property among the family in case 
of intestacy was an old legal custom. 
Thus in the English law of the 
thirteenth century one-third of the 
personalty after payment of debts 
went to the wife, one-third to the 
children and one-third to pious uses. 
Even before the Norman conquest, 
however, the Church, which has a 
“horror of intestacy”, encouraged 
the drawing of a will as a duty. 
There being no will, one of Billy’s 
brothers, as next-of-kin, ap- 
pointed by the probate or surrogate 
court as administrator of the estate, 
pursuant to a state law similar to an 
English statute of 1357.1% Then it 
was discovered that Billy’s father 
had made a will which did not great- 
ly differ in form*from the will of Uah 
made in Egypt about 1805 B. C. dur- 
ing the reign of Amenemhet III: 


was 


I, Uan, devise to my wife SHEFTU, 
the woman of GesaB called Tertu, 
daughter of Sat Seppu, all properties 
given to me by my brother ANKH-REN. 
She shall give it to whomsoever she 
may see fit of her issue born to me. 

I devise to her the Eastern slaves, 
four persons that my brother ANKH- 
REN gave me. She shall give them to 
whomsoever she may see fit of her 
children. 

As to my tomb, let me be buried in 
it with my wife alone. 

Moreover, as to the house built for 
me by my brother ANKH-REN. my wife 
shall dwell therein and shall not be 
evicted by any person. 

The deputy Sesu shall act as guar- 
dian of my son. 

Done in the presence of these wit- 
nesses: 

KEMEN, Decorator of Columns. 

Apu, Doorkeeper of the Temple. 

SenB, son of SEnB, Doorkeeper of the 
Temple.'4 


(Continued on page 702) 





12. 14 Ency. of Soc. Sci. (1934) 438. 

13. 31 Edw. Ill, ¢. i, ii. Cited in Radin, Anglo- 
American Legal History (1936) 416. 

14. Wigmore, Panorama of the World's Legal 
Systems (Lib. ed. 1936) 22. On a will 4500 years 
old unearthed by Petrie, see Harris, Ancient, Curi- 
ous and Famous Wills (1912) 10. 
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Labor Relations: 


Freedom of Speech for Employer and Employee 


by George Rose * of the Indiana Bar (Indianapolis) 


" Mr. Rose's thesis is that the decisions of the National Labor Relations Board prior to 
passage of the Taft-Hartley Act had construed the National Labor Relations Act so as 
to deprive employers of their constitutional right of freedom of speech. He points out 


that free speech is always directed at persuasion, and argues that so long as the 


employer does not use his freedom to speak to coerce or threaten his employees, he 


cannot be deprived of his right to try to persuade them to his point of view on labor- 


management relations. 





=" Freedom of speech is the life 
blood of democratic institutions, for 
without it there can be no freedom 
of the press, freedom of assembly to 
petition for the redress of grievances 
or freedom of worship. Free speech 
is the right to speak openly without 
restraint. There is some limitation of 
course, upon that freedom, in that 
if our speech is directed toward a 
violation of the law, or to the under- 
mining of the security of the State, 
it may be restricted, within carefully 
defined boundaries. Likewise, if our 
talk is slanderous, we may be 
inhibited by the knowledge that we 
are subject to suit for damages. 
This right of free speech is 
dynamic, aggressive and persuading. 
(hrough it we criticize the policies 
of the Government, question the 
actions of our leaders, demand cor- 
rection of abuses, object to or 
denounce the actions of our fellow 
citizens, or argue in behalf of our 
proposals, under the protection of 
the First Amendment to the Consti- 


tution. Without it democracy must 


die,! and no law shall take it away 
from any one. 

Free speech therefore gives us the 
right to advance our ideas, to “speak 
as” we “think on matters vital to” 
us,? no matter how objectionable to 
others they may be. Our language 
may be violent, and frequently is in 
the intellectual sense, providing a 
clash of ideas, but not in the 
physical sphere. If there is a threat of 
punishment or reprisal involved in 
the speech, then it is no longer free 
speech, 


Both Employer and Employee 
Must Have Freedom of Speech 
In the field of labor relations we 
have been vitally concerned with 
this right, as exercised by both the 
employer and the employees. In 
respect to the employer, it has been 
whether the employer could speak 
freely to employees, telling them his 
opinion of unions. As to the 
employees, it has been the question 
of picketing, with the carrying of 
notify the 


placards to »ublic, 
I 


prospective customers, employees 
and other union members about the 
existence of form of labor 
dispute. The determination as to 
the enjoyment of this right in the 
two situations is integral to the 
continuance of freedom of speech, 
and our democratic institutions. 

In its recent decision relating to 
picketing,? the United States Su- 
preme Court has re-evaluated this 
right of picketing as free speech, 
and has reaffirmed many of the basic 
ideas which seemed in the discard 
under the rulings of the National 
Labor Relations Board. Several 
other recent decisions‘ including 
the determination of the Board that 
picketing in behalf of a secondary 
boycott was not free speech under 
the ‘Taft-Hartley Act,5 make a 
reconsideration of freedom of speech 
in labor relations fruitful, and indi- 
cate "an encouraging trend to re- 
emphasize the protection afforded 


some 


free speech. 

Employer's Right To Speak 

Not a Right To Coerce 

In many cases decided by the Board, 
the employer’s freedom of speech, 





1. Palko v. Connecticut, 302 U. S. 319 (1937). 

2. Thornhill v. Alabama, 310 U. S. 88 (1940). 

3. Giboney v. Empire Storage & Ice Co., 336 
U. S. (1949). 

4. Printing Specialty Union v. LeBaron, 23 LRR- 
Man. 2145 (1948); United Brotherhood of Carpen- 
ters and Joiners v. Sperry, 23 LRRMan. 2040 (1948). 

5. United Brotherhood of Carpenters and Joiners 
and Wadsworth Bldg. Co., 81 NLRB No. 27- (1948). 
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that is, the right of the employer to 
tell his employees what his opinion 
was as to labor unions, was 
altogether denied. If the employer 
in so declaring his views of labor 
activities was actually intimidating 
or threatening his employees, then 
clearly he had exceeded the limit 
protected by the Constitution. If 
however, the Board assumed, as it 
usually did, that the employer, from 
the very fact of being an employer, 
was coercing his employees, by what 
he said, then the Board was plainly 
in error, and was seeking to deprive 
the employer of something which 
constitutionally he could not be 
denied. 

Such decisions 


based 


were allegedly 
8(1) of the 
Relations Act,® 
made it an labor 


practice for an employer “to interfere 


upon Section 
Nationa! 


which 


Labor 
unfair 


with, restrain or coerce employees 
in the exercise of the rights guaran- 
teed which were the 
rights to “form, join or assist labor 


in Section 7” 


organizations” and “to bargain 
collectively through representatives 
of their own choosing”. Congress had 
the power to protect these employee 
rights of self-organization, and of 
engaging in labor activities, or any 
other legal pursuits, from employer 
interference, but if Congress at- 
tempted to say that by banning such 
interference, the employer could not 
say what he wanted to about unions 
or labor activities, Congress had 
exceeded its authority. 

In one case, where the only unfair 
labor practice found by the Board 
was this so-called interference, which 
consisted of notice, 
allegedly in answer to numerous 
questions with regard to unions put 


posting a 


by employees to supervisors, the 
Board said, “The notice set forth 
above is not and plainly was not 
intended to be an impartial state- 
ment of fact. The pointed reference 
to ‘Outsiders’, coming at a time when 
the Amalgamated was conducting a 
campaign to organize the respon- 
. had the effect 
of warning the employees that they 
should not join the Amalgamated.”7 

In another case, where similarly 


dent’s employees . . 
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there was no alleged unfair labor 
practice, except certain statements 
criticizing unions, which were de- 
scribed as interference, the Board 
ruled, “We find it impossible to 
believe that statements denouncing 
labor organizations and criticizing 
union Jeaders as insincere and 
irresponsible persons coming 
from the employer and propounded 
to employees under circumstances 
clearly indicating that they should 
take heed are merely directed to the 
reason of the employee . . 
no intimidatory or coercive effect. . . . 
We do not believe that the foregoing 
finding unconstitutionally abridged 
the respondent’s freedom of speech. 
... The guarantee of such rights ‘of 
self-organization’ to the employees 
would indeed be wholly ineffective 
if the employer, under the guise of 
exercising his constitutional right of 
free speech, were free to coerce them 
into refraining from exercising the 
rights guaranteed them in the Act.’’§ 
' There was no “conduct” here 
the Supreme Court later 
described as “evidenced in part by 
speech”, which “may amount in 


. and have 


which 


connection with other circumstances 
to coercion within the meaning of 
the Act’”’.® 


Free Speech 
Is Not Neutral 


One of the Board members, Edwin 
Smith, expressed their view with 
considerable explicitness, in a speech 
made to the C. I. O., on the subject 
of “Employers, Unions and Free 
Speech”,!° revealing therein his own 
lack of impartiality, saying, “Much 
utterly false and hypocritical appeal 
to supposedly democratic tradition 
has been voiced in newspaper dis- 
the Board’s attitude 
toward an employer's attempts to 
dissuade his employees from joining 
unions. The employer who by word 
of mouth or through leaflets tries 


cussion of 


to instill sentiments prejudicial to 
unions among his employees is not 
engaging in a disinterested academic 
debate. He is pursuing a deliberate 
course to sway: his workers’ minds 
from a direction which they seem 
inclined to take. He does this for 





his own selfish purposes. The means 
which he used must be adjudged in 
the light of their intent and the 
the worker's 
which his employer exercises.” 


power over choice 

When is free speech neutral, we 
would have liked to ask Mr. Smith? 
When does a person exercise it, save 
in proposing a course which he 
believes is ultimately advantageous 
to himself? When does the propriety 
of free speech depend upon the 
power of the speaker, so long as 
there is no threat of violence to the 
person addressed? If there is an 
actual threat, then the statements are 
not protected. The Act provided that 
if the employer carried out any dis- 
crimination or violation of these 
rights of the employee, the Board 
could take action.1! However, for 
the Board to reach out and exercise 
such wide power, without any dis- 
crimination or other violation of the 
rights of the employee, integral to 
such speech or publication, merely 
because the Board thought it was 
in the power and the hypothetical 
intent of the employer to do it, is 
indisputably wrong. 

The Board, like so many so-called 
“liberals”, having obtained statutory 
recognition of rights, 
based on another right, have sought 
to destroy the basic right. The right 
of free speech, as we have pointed 
out, is a fundamental right of 
democracy, and it supports the other 
freedoms, which are commonly 
joined with it, including freedom 
of assembly to petition for the 
redress of grievances. The Supreme 
Court links the right of  self- 
organization with the right to 
assemble peaceably and petition as 
to such grievances.!* Therefore such 
rights given in the Act and in the 
Labor-Management Relations Act 
of 194718 are founded and dependent 
upon the right of free speech. 


particular 





6. 49 Stat. 449. 

7. Wickwire Bros., 16 NLRB 316 (1939). 

8. Rockford Mitten & Hosiery Co., 16 NLRB 501 
(1939). 

9. NLRB v. Virginia Electric & Power Co., 314 
U. S. 469 (1941). 

10. 2 LRRMan. 1104, July 22, 1938. 

11. 49 Stat. 449, § 8(1) through (5). 

12. Thomas v. Collins, 323 U. S. 516 (1945). 

13. Pub. L. No. 101, 80th Cong., Ist Sess. 
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Board Has Ignored 

the Constitution 

[he Board’s mission has been the 
administration of the Act, but it has 
overlooked the fact that such func- 
tioning must take place within the 
lines set forth by the Constitution. 
The absurdity of the Board’s posi- 
tion becomes more obvious when we 
see it protecting or ignoring the 
means used by the unions to promote 
union organization,’* and denying 
the employer any right to correct 
misstatements. If free speech is of 
value, it must exist for all 
persons. The Constitution draws no 
distinction between any groups, and 
if the employees are confused or 


any 


misled by the employer’s speeches 
about the union, Congress has no 
power to restrict the employer's 
right to voice his own ideas. 

The Board iias said in a number 
of cases that tree speech is not an 
unqualified right.15 That is true, 
but only to a most limited extent. 
It may be restricted only because of 
interference with equally basic rights. 

The extravagance of the Board’s 
rulings is illustrated so well in 
another case where it said, “Any sort 
of influence exerted by an employer 
upon an employee, depending upon 
his employer for means of livelihood, 
may easily become undue in that it 
will coerce the employee’s will in 
favor of what the employer desires 
against his better judgment”’.!® 

Unfortunately such views of the 
Board were upheld by the courts in 
many cases. The apogee was reached 
in the Falk case, where employees 
asked the employer for his opinion 
as to unions. There the court said, 
“Surely, he [the employer] has the 
right to his views. And the right to 
entertain views is rather valueless if 
it be not accompanied by the right 
to express them. And this right to 
express his views is clearer when they 
are expressed in response to an 
interrogatory by one of his em- 
ployees. And yet; the voice of 
autherity may, by tone inflection, as 
well as by the substance of the words 
uttered, provoke fear and awe quite 
as readily as it may bespeak fatherly 
advice. The position of the employer, 


where, as here, there is present, 
genuine and sincere respect and 
regard, carries such weight and 
influence that his words may be 
coercive when they would not be so 
if the relation of master and servant 
did not exist.”17 If this line of 
reasoning were accepted as the law 
governing free speech, well should 
we fear for the future of this right. 


Tide of Restraint Upon Employers 
Began to Ebb in 1940 

The tide of such unconstitutional 
restraint upon employers began to 
recede in 1940, with such cases as 
NLRB vy. Ford Motor Company,'* 
where the court held that 
Constitutional rights are not thus 
lightly to be whittled away”, and 
that the distribution of almanac and 
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other literature characterizing union 
leaders as racketeers, did not consti- 
tute an unfair labor practice, even 
though other unfair labor practices 
were found. The next year the Su- 
preme Court held that “Neither the 
Act nor the Board’s order here 
enjoins the employer from expressing 
its views on labor policies or prob- 
lems, nor is a penalty imposed upon 
it because of any utterances which it 
has made. . . . The employer in this 
case is as free now as ever to take 
any side it may choose on this con- 
troversial issue”’.'® 

The Board as usual was slow in 
reading the court reports, for three 
years later it was contending that 
the employer “had the affirmative 
duty of maintaining a complete and 
unquestioned neutrality”. The Court 
of Appeals disagreed, holding that 
“an employer may disseminate facts 
within the area of dispute, may even 
express his opinion on the merits of 
the controversy even though it in- 
volves organizations, may 
indicate a preference for individual 
dealings with employees, 
may express hostility to a union or 
its representatives”,° citing NLRB v. 
Virginia Electric Power Company.*' 

In 1947, the Labor-Management 
Relations Act” specifically provided 
that “the expressing of any . . . opin- 
ion” should “not constitute evidence 
of an unfair labor practice . . . if” it 


labor 


and 


contained “no threat of reprisal” or 
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‘promise of benefit”. What will hap- 
pen when the law is amended again, 
we do not know, but certainly in 
view of the accumulation of court 
decisions, including those of the Su- 
preme Court,?3 the Board 
continue to show such disregard of 
the protection afforded this right, 
and resume the unjustifiable posi- 
tion it maintained in the early days 
of the Act. Moreover the specious 
excuse that the unions needed this 
restriction on the employer's free- 
dom of speech no longer has any 
plausibility, for the union’s power of 
reprisal is enormously expanded. In 
any case, the basic right, which the 
Board contemned so long, remains 
the same. 

The argument which the Board em- 


cannot 
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ployed to justify its position was a 
sad commentary upon the readiness 
with which government agencies and 
others will, in the name of expedi- 
ency violate the important rights 
which are the foundation of our de- 
mocracy. The greater tragedy lies in 
that, with such weakening, even 
though of a temporary duration, rea- 
son is given for other similar courses 
In this case, the excuse 
was that it was in the defense of the 


of action. 


weak, but may it not also be used 
in behalf of the strong? 

The Board has distorted the ac- 
cepted meanings of the words “co- 
erce” and “restrain” in the Act. To 
‘“‘coerce’”” means to restrain by force. 
Io “restrain’”’ means to check, re- 
press, suppress or curb. In the cases 
from which we have quoted there 
was no indication of force or repres- 
sion in the language employed, other 
than that which the Board super- 
imposed. 

Because one man is rich and an- 
other poor, the law should not at- 
tempt to impose burdens upon the 
exercise of the civil rights of the rich 
man, nor should it give the poor man 
prerogatives which the rich man 
does not have. This is essential, be- 
cause, regardless of economic circum- 
stances, we cannot have democracy 
without equal civil rights, and the 
economic conditions cannot be bet- 
tered permanently through undemo- 
cratic procedures. 

If the employer, in his exercise of 
free speech threatens his employees, 
or seeks to impose economic reprisals 
upon them, if they disregard his 
opinions, he is committing a wrong, 
because he is interfering improperly 
with their rights.24 Such conduct is 
undemocratic and objectionable. 
Ihe law properly guards against such 
activities. When he tells them that 
they are unwise to do certain things, 
that it is against their best interests, 
or that they are imbeciles to listen 
to certain persons, he is not interfer- 
ing with their right of self-organiza- 
tion or any other, 

So long as he merely expresses his 
opinion, presenting arguments and 
Teasons, no matter whether they be 
correct or incorrect, and leaves the 
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choice to the employees, there can 
be no objection,?> on the ground of 
free speech, even though the em- 
ployee thinks, that since this is the 
boss’s idea, it might be a good point 
to follow along with his suggestion. 

The Board is correct in this re- 
gard that such speech is interference 
as any free expression of opinions is 
interference with the plans of others. 
However, it is such speech in which 
the employer and the employee are 
entitled to indulge under our Con- 
stitution. 


Free Speech in Our Society 

Always Tries To Persuade 

In a free society, we are constantly 
being subjected to various kinds of 
persuasion and nonphysical pressure, 
to believe this or accept that theory, 
which certain persons are advoca- 
ting. Obviously, the proponents of 
such beliefs or programs think they 
are advantageous to themselves, rang- 
ing from a purely selfish point of 
view to that of broad humanitarian- 
ism. Certainly we do not expect 
them to advance them if they are 
harmful to themselves, nor do we 
find a point where anyone is a pure 
neutral, if the matter has any rela- 
tion to himself. Even though he is 
seeking no financial or other material 
advantage, he is a partisan even 
though his gain is purely psychic. 
People do not make their decisions 
in a vacuum, but rather with this 
interest and that consideration tug- 
ging at them for control. If these 
interests or influences are not rein- 
forced by the threat of force or re- 
prisal, there is no injury to this 
freedom. 

The distinction between protected 
and unprotected free speech is one 
which is little stressed. If there is 
no threat, free speech is serving solely 
as a means of exchanging ideas, but 
if there is a warning of reprisal, the 
speech is not being used primarily 
as a communication of opinions, but 
to warn the recipient that if he acts 
in a particular way, he will suffer 
for it. 

Picketing as Free Speech: 
Thornhill v. Alabama 


Turning now to that phase of em- 


Labor Relations 


ployees’ activities, picketing, which 
has also been the subject of great 
controversy, we cannot do better 
than to consider first Thornhill v. 
Alabama,?® which has become the 
leading case on picketing. There the 
Supreme Court, in striking down an 
antipicketing statute, said that “the 
dissemination of information con- 
cerning the facts of a labor dispute 
must be regarded as within that area 
of free discussion that is guaranteed 
by the Constitution.” With this 
clear approval of the right of the free 
exchange of ideas in the field of la- 
bor relations few could fail to agree, 
but the decision went further than 
giving a general sanction to free 
speech, and offered its protection to 
a particular mode of publication, 
peaceful picketing. In this regard 
the Court said, “No clear and present 
danger of destruction of life or prop- 
erty, or invasion of the right of pri- 
vacy, or breach of the peace can be 
thought to be inherent in the activi- 
ties of every person who approaches 
the premises of an employer and 
publicizes the facts of a labor dispute 
involving the latter.” This was a 
reference to the state’s contention 
that the purpose of the challenged 
statute was “the protection of the 
community from the violence and 
breaches of the peace, which, it as- 
serts are the concomitants of picket- 
ing”. Although this is the law in 
our federal courts, it is apparent that 
all are not in agreement with the 
breadth of this view. 

Some of the decisions are to the 
effect that there is no such thing as 
peaceful picketing, and that it “is 
both coercive and intimidating” and 
that “if it were not... it would not 
be indulged in”.?? Another court has 
said that “the term ‘peaceful picket- 
ing’ is a self-contradiction” and “‘to 
use the term is as inept as... to 
speak of . . . a peaceful war’.?® A 

(Continued on page 706) 
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World Law or World Anarchy: 





The Case for a World Federal Government 


by W. T. Holliday + of the Ohio Bar 


® Mr. Holliday's thesis is that the world is in the throes of a revolution, and that 


from that revolution some form of world government will emerge. He believes that 


it is not a question of whether we shall have world government, but whether that 


world government shall be dominated by Russia or the United States, or it shall 


be a reasonable limited federal world government. Prepared from a speech delivered 


to the State Bar luncheon honoring the district and county attorneys of Texas, this 


article is a stimulating statement of the case of the United World Federalists, of which 


Mr. Holliday is Vice President. 





=" Even lawyers may sometimes for- 
get that law and courts are the bed- 
rock of our domestic society. The 
late John Chipman Gray, of Har- 
vard, used to admonish his students 
every year, at an early point in his 
course on evidence, that they should 
bear in mind that the fundamental 
purpose of the courts is to keep the 
peace. Improvement of law and jus- 
tice is a corollary purpose, but the 
fundamental function of courts is to 
keep the peace. 

From their earliest, most primitive 
days, men found that they could not 
live in a state of anarchy. When they 
first came out of the caves or down 
from the trees to live with other 
men, they found they could have no 
security, no freedom, no peace, ex- 
cept under a rule of law, some kind 
of government. Outside the tribe or 
clan was anarchy, and this resulted 
in continual intertribal wars until, 
by force or agreement, tribes com- 
bined. This process of expansion of 
the group, and removal of inter- 


group anarchy, continued over the 
ages until nations removed the no- 
man’s-land of anarchy between bar- 
onies and principalities and provin- 
cial states, and nations became the 
units of law and order. 

But this expansion of the area of 
law and order stopped at national 
borders. Today we still have the no- 
man’s-land between nations, in 
which there is nothing but anarchy 
so crude that people would not en- 
dure it for one moment within the 
borders of their nations. 


Political Unity Will Follow 
World’s Physical Unity 


We are in the midst of a world revo- 
lution which makes the continuance 
of such international anarchy incon- 
sistent, to put it mildly, with civili- 
zation’s survival. The Industrial Rev- 
olution brought the world closer to- 
gether through interdependence for 
raw materials and manufactured 
products. The rapid technological 


and scientific developments of more 
recent years have reduced the world 
to a single unit physically and eco- 
nomically, although not socially, cul- 
turally or politically. Social and cul- 
tural differences can continue with- 
out essential danger to the world, 
but a world which has physically be- 
come one cannot have peace and 
security except through a political 
unity -which removes the no-man’s- 
land of anarchy between nations. 
The physical unity of the world will 
inevitably produce some sort of po- 
litical unity. 

It is frequently said, however, that 
men 2re so pugnacious that they like 
war, and so there is no hope of end- 
ing war until human nature changes. 
History shows that this is just not 
true. Men continually fight when 
they are in a state of anarchy; they 
cannot help it. But when the area of 
anarchy is removed and law and or- 
der take its place, the resort to force 
and violence becomes so rare that it 
is news, and in modern society gets 
headlines in the newspapers. 

It has been a peculiar quality of 
man that when law requires him to 
settle his disputes in courts of law, 
he accepts as a matter of course the 
decisions of the courts, even though 
they be against him. Not so many 
centuries ago in England there was 
a rather formalized trial by combat. 
If a dispute arose the contestants put 
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on armor, took up and 


gave God a chance to decide. If you 


weapons, 


were killed you were wrong and you 
lost your lawsuit. Trial by combat 
ceased, not because government 
stepped in with its coercive power, 
but because it also provided justice 
and courts which people found to be 
a satisfactory, in fact a more satisfac- 
tory, substitute for decision by force. 

International disputes are as inev- 
itable as disputes among individuals. 
Disputes, whether legitimate or the 
challenge of brigands and gangsters, 
have to be resolved and disposed of. 
If no other method is available, hu- 
man disputes will be decided by 
force. The essence of law and order 
is the prevention of decision of dis- 
putes by force and the substitution 
of decision by courts. 

From the point of view of sheer 
logic, therefore, the problem of pre- 
vention of war is very simple. All we 
have to do is duplicate what has 
been done within the borders of na- 
tions, and require all international 
disputes to be decided under law by 
judicial tribunals that are instru- 
ments of a world government. 


Application of World Federation 
Will Not Be Simple 


Because of the simplicity of the 
fundamental principle, advocates of 
world federation have been accused 
of the sin of oversimplification. But 
I know of no world federalist who 
claims that the application of the 
principle is simple. It is very compli- 
cated and difficult. 

Sheer logic does not take us very 
far in this world. Emotions are a far 
stronger driving power than logic. 
Yet I venture to suggest that in the 
present crisis men’s deepest emotions 
are moving in the same direction as 
logic. The people of the world are 
frightened at the ghastly possibilities 
of modern war. They yearn for peace 
as never before. They cannot muster 
much patriotic enthusiasm for an 
armament that threatens to 
make each nation a garrison state, 
involving regimentation and a crush- 
ing financial burden which can lead 
only to economic ruin. 

It is sometimes said that fear is not 


race 
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an enduring and sustaining force. 
But in that statement the word 
“fear” is used in the sense of panic. 
Fear, in the sense of an intelligent 
recognition of consequences, is as 
sustaining a power in human life as 
is the hope of reward. The fear of 
the consequences of modern scientific 
war can be as sustaining a force as 
the many other fears of consequences 
which control human behavior. 

The problems of creating and 
maintaining a world juridical order 
are very complex and difficult in- 
deed. But the alternative is suicide. 

War has become obsolete as a 
method of deciding international 
disputes. No one can win a modern 
war. As General Arnold has said, 
modern war is like fire. You can 
prevent a fire, but no one can win a 
fire. 


Present World Revolution 
Will Bring World Government 


We are living in the midst of a 
world revolution. The character and 
quality of war have become revolu- 
tionized. Instead of being considered 
exempt, noncombatants and civilians 
have become the prime object of 
attack. To accomplish wholesale 
destruction of civilians, we have 
developed atomic, chemical and bio- 
logical weapons whose power dwarfs 
the imagination. At long last man 
has developed instruments with 
which he can destroy his world. And 
he will try to do it—unless the power 
to do so is taken from him. 

Make no mistake about it, there 
is going to be a world government. 
The only question is what kind of 
government it will be, and how it 
will be achieved. There will either 
be a Russian-dominated world or an 
American-dominated world, or a 
reasonable, limited federal world 
government arrived at intelligently 
and cooperatively, under which the 
forces of science can be diverted from 
destruction to providing a richer 
life for mankind. 

At present our Government ap- 
parently sees only the threat of a 
Russian-dominated world. But in 
seeking to prevent that disaster by 
concentration upon the policy of 


“Stop Russia”, our policy makers are 
thinking in purely negative terms 
and are considering only the alterna- 
tive possibilities of a Russian- or 
an American-dominated world. Evi- 
dently no thought is being given to 
the possibility of a world federation 
peacefully and cooperatively arrived 
at. Our policy makers are cold, if 
not contemptuous, toward any sug- 
gestion of world federation. 
Probably no one should blame 
them for this. It is hardly to be 
expected that government officials 
in a democracy would consider the 
transfer of the slightest bit of our 
sovereignty to a world federation 
except under the pressure of public 
opinion. 
United States Must Lead the Way 
to Peace and Security 
The urgent need in the world today 
is the development of public opinion 
in the United States in support of 
the substitution of an international 
system of security for the war-making 
power of individual nations. The 


_ first question today is not what about 


Russia, or what about the difficulties 
of attaining a world federation, be- 
cause those questions are academic 
until the people of the United States 
make up their minds as to what they 
want. Only when the United States, 
under the pressure of public opinion, 
offers to lead the way down the only 
road to peace and security will the 
Soviet Union have its first chance to 
relieve its people of the burdens of 
armament and the fear of modern 
war, and to demonstrate whether its 
intentions are peaceful or otherwise. 

There is little question of what 
would be the choice of the peoples 
of Western Europe. The leading 
statesmen in France, Belgium and 
Great Britain, including both Bevin 
and Churchill, have clearly stated 
that the only reasonable solution is 
world law and order. The recent 
constitutions of Italy and France 
expressly provide for entry into a 
world organization. 

In corroboration of my statement 
that this critical decision rests upon 
the people, I would like to quote 
the following statement of Sir 
Stafford Cripps: 
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World federation has hitherto been 
looked upon as a very long-term ob- 
jective, but the atomic bomb has tele- 
scoped history and made it impossible 
for us to await long years of acute 
danger of war, because from that war 
civilization and mankind cannot sur- 
vive. We must therefore approach the 
problem as if we have lived through a 
long preparatory stage, and are now 
confronted with the ultimate solution. 
[his is a matter which must be taken 
up by everyone and not merely by a 
few overworked statesmen. It is essen- 
tially a job in which the driving power 
must come from the common men and 
women all over the world. I do not 
doubt the willingness of statesmen, 
but the task is so great and so urgent 
that we cannot hope to get it carried 
through unless we have the driving 
power of world public opinion be- 
hind it. 

No advocate of world federation, 
therefore, should be discouraged by 
cynical remarks that there are too 
many practical impediments to the 
realization of the goal. The first 
hurdle is not Russia but public 
opinion in the free states. The dif- 
ficulties which lie in the way of 
achieving a reasonable and limited 
world federation can only be dis- 
solved when public opinion under- 
stands the problem. We must realize 
that there can be no peace and no 
security except under a rule of law, 
and we must understand the present 
deficiencies of the United Nations 
and what corrections are needed in 
order to strengthen it into a real 
juridical order, and enable it to 
offer any hope of preventing war. 


Real Problem Is Not 
Russia's Veto Power 


loo much emphasis has been placed 
upon the veto power, so that too 
many people have the feeling that if 
the veto power were removed the 
U.N. could function as a 
governmental organization. 

If the veto power were entirely 
removed, the U.N. would still be 
nothing but a league, a multilateral 
treaty. That device has been tried 
time time again, the 
leagues of Greece to the League of 
Nations. Every league was set up to 
prevent war and every one ended in 
war. A league, for its successful 


real 


and from 


operation, is dependent upon the 
unanimous agreement of the most 
powerful members, and any member 
can back out shooting at any time it 
desires. 

The United Nations has no law- 
making power, and this was the 
inevitable consequence of the one- 
nation, one-vote representation in 
the General Assembly. This is a dis- 
torted conception of sovereignty. It 
places a premium upon political 
subdivision. The twenty nations 
south of the Rio Grande, with a 
population of about 140,000,000 
have twenty votes, as against one vote 
for the same population in the 
United States. Clearly the General 
Assembly could not be given legisla- 
tive authority without an equitable 
representation of the 
states. This could not be upon a 
mere basis of population, because 
under that rule the backward peoples 
of the world would control the 
legislature. Before the General As- 
sembly could be given legislative 
power there would have to be some 
weighted representation, taking into 
account not only population but the 
economic and social and _ political 
development of the respective na- 
tions. 

Under the present United Nations 
Charter, however, changing the vot- 
ing rules together with elimination 
of the veto would gain nothing. The 
U.N. is provided with no power to 
make, administer and enforce laws 
binding both on individuals and 
national governments. Enforcement 
action by the Security Council can 
only be taken against an entire 
nation, the armed forces for 
such action must be furnished by 
constituent. members. As Walter 
Lippmann has pointed out, this 
presents the anomaly of asking the 
people of constituent nations to go 
cold-bloodedly to war against an 
aggressor nation for the avowed 
purpose of preventing war. The 
United Nations’ only remedy for 
war is war itself. 


constituent 


and 


Furthermore, the International 
Court of Justice established by the 
U.N. Charter is a wholly inadequate 
instrument for the judicial settle- 
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ment of disputes or for the trial of 
individuals 
Only governments can appeal to this 


initiating aggression. 
court, and they are free to ignore 
the decision of the court if they see 
fit to do so. 

Furthermore, the U.N. lacks any 
police force of its own. It has to rely 
on the willingness of member nations 
to furnish the necessary armed forces. 
Under the Charter, each nation is 
free to indulge in an armament race, 
and the decision as to whether such 
armed forces will be used to support 
or oppose a recommendation of the 
U.N. is entirely within the discretion 
of the individual nations. It is clear 
that the U.N. does not have any 
power of its own and therefore it 
can offer no security to its members. 
It can only debate and consider and 
recommend. 

These deficiencies make it rather 
clear as to what powers a world 
federation should have. There must 
be a constitution, clearly stating and 
limiting the federation’s powers. 
There must be a legislative body, 
with equitable representation of the 
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members, with power to enact laws 
within the constitutional limitations 
which shall be binding not only 
upon the constituent states but upon 
the individual citizens. There must 
be an executive department to ad- 
minister and enforce the 
There must be a judicial depart- 
ment, having jurisdiction over dis- 


laws 


putes not only between nations but 
between citizens of different nations, 
with authority to interpret both the 
laws enacted 
thereunder. And finally, there must 


constitution and the 


be a police force, to which are 
surrendered all the instruments of 
mass destruction, leaving to the 
constituent sufficient 


armed forces for internal policing. 


states only 
This world organization should be 
in form. Only a_ federal 
government is adaptable to a great 


federal 


area containing varieties of economic 
and social and cultural conditions. 

I think that federalism, which was 
iirst implemented on any extended 
scale in the United States, is one of 
man’s greatest inventions. It contains 
two essential ideas. First, there is 
delegated to the federal government 
exclusive jurisdiction only over those 
matters as to which the component 
states are powerless to deal by them- 
selves. On the world scene, nations 
are powerless by themselves to deal 
with the problem of the prevention 
of war. 

The second characteristic is that 
the federal government, within its 
limited jurisdiction, has authority 
not only over the constituent states 
but over the individual citizens of 
those states. It is not necessary for 
the federal government to go to war 
against a.constituent state in order 
to enforce its laws. It can proceed, 
through courts and marshals within 
the state, against the individuals 
who are breaking the law. In the 
United States, for example, our 
Federal Government does not have 
to ask the states to enforce its anti- 
trust laws, and it does not have to go 
to war against a state if there is a 
failure to comply with that request. 
It proceeds against the 
individual lawbreakers. 


directly 


This principle of individual 
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liability has already been recognized 
in the Nuremburg trials. Under a 
federal world government, fomenters 
of aggressive war could be tried be- 
fore instead of after a devastating 
war. 

The foregoing, of course, is a mere 
rudimentary outline. In any con- 
stitutional convention to create a 
world order, there would have to be 
hammered out by debate and com- 
promise the basic jurisdiction which 
would be given to such an organiza- 
tion. It is idle at this time to try to 
go into details, because such details 
fundamental 


would obscure’ the 


project. 


International Tribunals Would Need 
Wider Jurisdiction Than Our Courts 


Undoubtedly, however, the federal 
jurisdiction would have to go beyond 
the mere prevention. of war by force. 
Chat would be only a police state. As 
I pointed out before, if decision of 
disputes by force is to be prevented, 
some other method of decision must 
be provided. Disputes have to be 
disposed of. This probably would 
require judicial tribunals having a 
wider jurisdiction than that to which 
we are accustomed in countries with 
Anglo-Saxon legal traditions. 

I can hear some legal critics say 
that most of the international dis- 
putes are political in nature, and 
that political questions are not 
justiciable. All that phrase means is 
that the courts to which we are 
accustomed do not have jurisdiction 
over political disputes. These are 
left to the control of the political 
part of the government. 

However, any judicial 
can operate upon any dispute that 


tribunal 


falls within its jurisdiction, and it 
probably would be necessary, in a 
world organization, to have tribunals 
with jurisdiction over political dis- 
putes. The decisions, however, would 
be subject to review by the Su- 
preme Court of the World. This 
undoubtedly would require some 
invasion of internal sovereignty of 
constituent states, but we ought not 
to be afraid to face that issue. 
There is one bugaboo that should 
be disposed of. Some people fear that 





the creation of a world organization 
would involve giving it control over 
immigration. I see no such necessity. 
One of the purposes of national 
governments is to protect the cul- 
tural, social and political standards 
of their people, and that function 
and right of nations must be pre- 
served else there is no hope for 
world organization. These are not 
matters pertinent to the prevention 
of war. 


U.N. Is Best Vehicle 
for World Government 


Weak as it is, the U.N. must be 
preserved. It is the vehicle which 
offers the best means for achieving 
a world organization with sufficient 
power to enact, interpret and enforce 
laws for the prevention of war. 

Article 109 of the U.N. Charter 
furnishes a method for a review and 
reconstruction of the Charter. 

It provides that a general con- 
ference for reviewing the Charter 
may be called by a two-thirds vote 
of the members of the General As- 
sembly and by a vote of any seven 
members of the Security Council. 
There is no veto on the calling of 
such a conference. 

Article 109 further provides that 
any alteration of the Charter may be 
recommended by a two-thirds vote of 
the conference. At this time there is 
no veto. 

Article 109 then provides that such 
recommended alteration shall take 
effect when ratified in accordance 
with their respective constitutional 
processes by two-thirds of the 
members of the United Nations, 
including all the permanent mem- 
bers of the Security Council. In other 
words, there is no veto power until 
the new constitution has gone to the 
constituent nations for ratification. 


Constitutional Convention 
Faced Same Problems 


Now it is an interesting fact that the 
framers of our own United States 
Constitution were confronted with 
the same limitation. The Articles 
of Confederation required any 

(Continued on page 710) 
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Unrestricted Access to Markets: 





Aspects of Absorption of Freight Charges 


by William T. Faricy + President, Association of American Railroads 


® Since the decision of Federal Trade Commission v. Cement Institute, 333 U. S. 683 


(1948), the problem of absorption of freight charges by producers has been the subject 


of wide discussion and controversy. In this article, Mr. Faricy, a member of the Illinois, 


California and Minnesota Bars, treats the question from the broad viewpoint of the 


function of the freight absorpticn system in our national economy. He points out that 


the prosperity of the United States is the result of unrestricted access to markets and 


to sources of raw materials, and urges retention of the freight absorption system as 


a necessary part of that condition. 





=" Here in the United States we 
\mericans enjoy such abundance as 
the world has never known before, 
nowhere else today. 
\mericans produce more and live 
better than any other people on 
earth. Why? 

One common explanation is the 
size of the country—but there are 
other countries even larger. Another 
common explanation is the rich re- 
sources of the continent—but other 
continents enjoy resources equally 
rich, and even this continent, which 
now sustains nearly 150 million peo- 


and knows 


ple in a high degree of comfort, at 
one time could provide no more 
than the barest sustenance for per- 
haps half a million aboriginal in- 
habitants. 

Still a third reason offered is our 
numerous, ingenious and industri- 
ous population—but other nations 
have populations as numerous, per- 
haps as ingenious and certainly as 
industrious. No, there must be still 
another reason for the difference in 
productive 


capacity and in the 


plenty we enjoy. 

And there is such a reason. First, 
foremost and fundamentally, the 
difference is in the political institu- 
tions which were devised and be- 
queathed to us by our forefathers. 
The unique thing about these insti- 
tutions is the extent and degree to 
which they provide freedom. They 
do not provide merely a freedom to 
endeavor to be wise and good—all 
governments presumably do that— 
but freedom to try ventures, to make 
mistakes, perhaps to fail—but if to 
fail, then to have the chance to try 
again. 

But not even this unique degree 
of freedom would be enough to pro- 
duce such results as we see all about 
us in our magnificent country. To 
produce such results, America had 
to be not only free, but also had to 
have the transportation which made 
it truly united. 

So, to its unique freedom, America 
added a unique concept of trans- 
portation. Transportation by rail, 
on the highways, in the ai-, on the 


waterways and under the earth in 
the form of pipelines—all these are 
known and used in other countries 
as well as ours, but nowhere else are 
they known and used in such abun- 
dance. 

Growing out of that fact is the 
thing that is unique about trans- 
portation in America. That thing 
is the use we make of it. Use of 
transportation in most countries is 
restricted by the concept, with how 
little can we get along? In our coun- 
try the idea is, how much transporta- 
tion can we use to increase produc- 
tion, to enlarge output, to cut costs 
to enrich life? 


Theorist Would Limit Producer 

to One Area 

Fvery day in the year the railroads 
alone move twelve ton-miles of 
freight for every man, woman and 
child in the United States. The the- 
orist in transportation will say that 
not all this hauling is necessary. The 
theorist will tell you it is wasteful 
to move St. Louis shoes to Boston 
and Boston shoes to St. Louis; to 
move Baltimore beer to Milwaukee 
and Milwaukee beer to Baltimore; 
to move Kansas City steaks to Chi- 
cago and Chicago steaks to Kansas 
City. The theorist would have each 
producer restrict his sales to the 
trade area of his production, and 
would do it by the expedient of pro- 


hibiting absorption of freight charges. 
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Well, let’s see what we get into if the 
theorist’s philosophy obtains. 
No 


one knows all the reasons why, for 


Why is freight cross-hauled? 


there are so many of them, variously 


combined in each individual case. 


But there are reasons, for most cer- 
tainly nobody ships freight for fun. 
Nobody gives himself the pleasure 
of crating it up, and loading it and 
paying the charges, just for the fun 
of doing it. Shipping freight is not 
a game. It’s a business, and for every 
shipment made, there is a reason, or 
more likely a whole complex of rea- 
sons adding up to one controlling 
fact, namely, that somebody thought 
that the freight shipped would have 
enough more value at destination 
than at point of origin to make it 
worthwhile to go to the trouble and 
pay the cost of shipping it. This is 
a good business reason so long as 
the business man is free to make up 
his own mind where and how he 
will ship and how much he will 
charge for his product at destina- 
tion. And since it is his goods that 
are being shipped, and his money 
that pays for the movement, and his 
privilege to make a profit on the 
sale of the goods—if he can—and his 
responsibility to bear the loss if his 
judgment is wrong, doesn’t it seem 
reasonable to let him say what he 
will charge and how he will go about 
figuring the price? Shouldn’t it be 
his business to say whether he will 
absorb all or a part of the freight 
charges or pass them along in their 
entirety to his customer, if he can, 
just so long as he does not conspire 
with his competitors to fix prices? 


American Economic System 
Based on Free Choice 


The American economic system is 
based on freedom of choice, freedom 
of judgment, freedom of the market 
place, and freedom of movement. 
For the most part—except when and 
where we have had price supports 
or their opposites, price controls, or 
where questions of public utility 
regulation, or of conspiracy and com- 
bination, have intervened—business 
men in making prices have been free 
to use their own judgment. They 
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have been free to give effect to any 
and all the elements which go into 
the making of prices. The seller has 
been supposed to know better than 
anyone else what prices would cover 
his costs; the buyer has been sup- 
posed to be able to say whether any 
or none of the prices offered him 
was satisfactory. The whole process 
has been one of free meeting of the 
minds—with both buyer and seller 
taking into account all the tangible 
and intangible factors which enter 
into the making of a bargain. 

Even now, no one seriously pro- 
poses to restrict this free method of 
selling as a general practice in the 
conduct of business—except insofar 
as transportation costs may enter into 
the determination of prices. The sel- 
ler may continue—insofar as the the- 
orists in transportation are con- 
cerned—to make his prices in rela- 
tion to the supply and demand of his 
product, to the prices of his raw ma- 
terials, to the cost of manufacture, 
to taxes, rent, insurance, interest 
charges, overhead of every character, 
the transportation 
charges he pays on his inbound raw 
materials—but, according to these 
theorists he must not take account 
of the outbound freight charges 
upon his finished product. Accord- 
ing to them, he must sell FOB mill, 
if he is to avoid the suspicion of col- 
lusion, and must let the consignee 
worry about the freight charges. As 
to whether he is actually subject to 
suit if he absorbs freight charges, 
on his own, without conspiring with 
competitors, not only the lawyers but 
also the government officials them- 
selves disagree—there is almost a con- 
fusion of tongues, so to speak, on 
this subject. 


and even to 


If it should turn out to be the law 
that no systematic absorption of 
freight charges is to be permitted— 
and that delivered pricing even in 
individual instances is subject to 
risk—the effects upon the structure 
of the economy would be profoundly 
disturbing. 

Under such a system, there would 
be an unpredictable relocation of in- 
dustry on the part of those businesses 
which say, unequivocally, that with- 





out some sort of freight absorption 
they cannot operate present plants 
which were built not to serve merely 
limited and restricted local markets 
but great sections of the country, or 
even the whole nation. 


Unrestricted Access to Markets 
an American Tradition 


The the economy of 
this country traditionally has been 
founded upon the concept of unre- 
stricted access to 


structure of 


markets and to 


sources of raw materials. It has been 
left for each producer to judge how 
far he should reach, either to secure 
his materials, or to distribute his 
product. It has been up to him to 
make the decision as to 
where, in each individual case, he 
might reach the point of diminish- 
ing or vanishing returns. Under this 
concept, the country has grown and 


crucial 


prospered as no other country in the 
history of the human race. Moreover, 
the experience of two wars has 
shown that the industrial capacity 
which has been*achieved under this 
concept is indispensable to the na- 
tional security. 

The great productive capacity of 
this country has been built—and the 
transportation plant has been built 
—not upon the basis of the use of 
transportation only under the com- 
pulsion of niggardly necessity, but 
on the basis of its abundant use. The 
abundant use of transportation has 
made possible national opportu- 
nities for producers, and nationwide 
choices for consumers. These have 
created the American marvel of mass 
production, and this industrial mar- 
vel of the world could not be sus- 
tained without a continuation of na- 
tional markets. In individual in- 
stances, there may be wasteful hauls. 
If so, they are the result of errors of 
judgment which are subject to the 
self-correction of results—the unre- 
lenting testing of the market place. 
By that testing there is an almost 
automatic limiting factor, in that the 
producer who habitually overreaches 
in seeking new markets, or who hab- 
itually brings his raw materials from 
too great a distance and at too great 
a cost, soon ceases to be a producer. 



























































































































































































































































































































That 
ethe i 
entel 
in ce 
cont 
entel 
ual 

recte 
men 
perp 
lary, 


Sup] 


Artif 
Wou 
Sut 
pose 
with 
is t¢ 
that 
cial 
ecol 
bull 
crea 
loca 
tain 
Wwol 


tion 
ants 


rely 


kets 


/ 


’ 


o! 


to 


een 


how 


“ure 


l 


his 
to 
to 


he 


| hat, incidentally, is one of the great 
efficiency advantages of the private 
enterprise way of getting things done, 
in comparison with the government 
controlled way. Under the private 
enterprise way, repeated and habit- 
ual mistakes of judgment are cor- 
rected by failure; under the govern- 
ment control way, too often they are 
perpetuated through the involun- 
tary, and sometimes unrecognized, 
support of the taxpayers. 


Artificial Limitation of Business 
Would Mean Loss 

Sut to limit artificially—as is pro- 
posed from time to time—the range 
within which a business may operate, 
is to do more than merely to limit 
that particular business. Such artifi- 
cial limitation would result in the 
economic loss of junking plants 
built to serve great areas. It would 
create both economic and social dis- 
locations. It would create uncer- 
tainties as to what would and what 
would not be permitted under such 
a policy of artificial limitation of 
transportation. It would limit the 
freedom of action and of choice 
which is the basis of our American 
large-scale production and _ wide- 
spread consumption. 

Such artificial 
the use of transportation would, in 
time, do even more, They would 


limitations upon 


bring about the atrophy, more or 
less complete, of the very transporta- 
tion systems which are one of the 
secrets of our national strength. The 
strongest muscles, when not exer- 
cised, wither and decay, and the com- 
plex mechanism of transport, if not 
used, would rust out. This is not to 
suggest transportation just to be 
transporting things—but then that 
doesn’t happen to any significant de- 
gree because, as stated above, nobody 
ships freight for fun. But it is a 
fortunate fact that in our daily 
peacetime operations we do ship, by 
the various transport, 
enough to keep our transport agen- 
cies in vigorous working order. 

It is a further fortunate circum- 


means of 


stance that the cost of using our 
transport facilities is so little. Of 
course, we hear the words high 
freight rates—sometimes pronounced 
almost as if they were one word, 
highfreightrates—but actually the 
cost of transportation, and _partic- 
ularly of rail transportation, in this 
country is neither high nor burden- 
some. It is true that rail freight rates 
are higher in dollars and cents now 
than they were before the recent 
war. But when measured against the 
average value of the goods trans- 
ported, rail freight rates are not only 
lower now than they were before the 
war, but in this post war period are 
less than they have been since the 
Interstate Commerce Commission’s 
Bureau of Transport Economics and 
Statistics has been keeping figures on 
the subject. 

Because transportation in America 
is so cheap, it is used abundantly. 
And the converse is equally true. 
Transportation in this country is 
produced more cheaply because it 
is so abundantly used. In our trans- 
portation operations, we have ap- 
plied the law of increasing returns— 
doing more and more for a smaller 
and smaller proportion of the total 
national production or income. 

Those who would artificially limit 
the usefulness of transportation as a 
great tool, a great balance wheel of 
production and consumption would 
—if they should succeed—sharply re- 
verse this trend. They would do so, 
no doubt, with high motives and 
good intentions. They would do so 
in the honest conviction that some 
commission, some board, some body 
with the compulsive power of gov- 
ernment could make the right and 
the wise decisions in the multitude 
of daily transactions. Some may con- 
tend that such a body, removed from 
the pressure of responsibility for re- 
sults, would be wiser in its actions 
than the common business man who 
has to make his guess, call his shots, 
and stand the consequences. But 
most Americans don’t see it that way. 

Most Americans recognize that 
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prohibition of freight absorption 
would undercut the very foundations 
of the system of production and ex- 
change of goods and services which 
have made America what it is—the 


great foundations of freedom of 
choice and action, and of the use 
of transportation as a_ productive 
tool. That would be a high price— 
a tragically high price—to pay for 
the testing out of some theory of 
compelling business enterprises to 
ignore one of the fundamentals of 
value and price—that is, the cost of 
putting the goods where the buyer 
wants them. It might even be that 
mankind ought to be willing to 
strive and struggle, to plan and sac- 
rifice, without the incentive of the 
of profit—for which, inciden- 
tally, he takes the risk of loss. But 
that’s not the the American 
economy and the economic freedom 
which is the sustaining force behind 
all our freedom—were built. 


hope 


way 
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by Frank W. Grinnell + of the Massachusetts Bar (Boston) 


Proposed Amendments to the Constitution: 


A Reply to Former Justice Roberts 





® The independence of the Supreme Court is a problem as old as the Constitution 


itself. In this article, Mr. Grinnell, a member of the Association's Committee on Juris- 
prudence and Law Reform, replies to Mr. Justice Owen J. Roberts’ proposal for con- 
stitutional amendments intended to fortify judicial independence. The former Justice's 
proposal was discussed in his article, “Now Is the Time: Fortifying the Supreme Court's 
Independence’, which was the leading article in the January issue of the Journal 


(35 A.B.A.J. 1). 





® The Journat for January, 1949, 
contained a discussion by former 
Justice Roberts of several suggested 
amendments to the Constitution of 
the United States relating to the 
Supreme Court, under the title, 
“Now Is the Time: Fortifying the 
Supreme Court’s Independence”. 
These proposals have been before 
the House of Delegates, on divided 
committee reports, three times and 
will come before the House again at 
the St. Louis meeting in September 
in the report of the Committee on 
Jurisprudence and Law Reform, to 
which they were all referred at the 
last Mid-Year Meeting of the House. 
The most serious one relates to the 
appellate jurisdiction of the Court. 
This was defeated in the House at 
the 1948 Annual Meeting and re- 
ferred back to the Committee for 
consideration with the other pro- 
posals. ‘he Committee’s report, in 
the Advance Program for the St. 
Louis meeting, which has just been 
distributed, shows the majority of 
the Committee against the amend- 
ment. 

I consider this question one of the 
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,'avest that has ever come before the 
Association. It was first suggested 
by The Association of the Bar of 
the City of New York (34 A.B.A.]. 
1; January, 1948). While I appre- 
ciate, with great respect, the views 
of Justice Roberts and his strong 
feeling for the future of the Court 
of which he was a distinguished 
member, I disagree fundamentally 
with his judgment in the matter. 
Thereafter I shall add a brief dis- 
cussion of the other proposals as 
to which the Committee is in sub- 
stantial agreement with him. 

Mr. Justice Roberts said (35 
A.B.A.]. 3; January, 1949) : 


Very early the Court was faced with 
the question whether it had a general 
appellate jurisdiction, modified by 
what Congress had said on the subject. 
Chief Justice Marshall, in two deci- 
sions, said that was not the way to 
read the Constitution. He said that 
the Congress and the judiciary acts, 
having set forth in which cases the 
Supreme Court might have jurisdic- 
tion on appeal, impliedly provided 
that it should not take jurisdiction 
in any other class of cases. 

That is the settled law and I think 
it is right. 


That it has been considered settled 
as an implication in certain cases 
since the time of Marshall, I agree. 
I presume one of the cases referred 
to is Durousseau v. United States, 
6 Cranch 312. A still earlier discus- 
sion appeared in 1796 in Wiscart v. 
Dauchy, 3 Dallas 32. ‘That the im- 
plication is “settled law” or that it is 
“right”, to the extent suggested, | 
respectfully disagree. 

Justice Roberts, after referring to 
the McCardle case in 1868, in which 
Congress repealed the appellate juris- 
diction after the case had been 
argued and, to the fact that the Court 
submitted to that action, said, “That 
has never been done again”, but he 
continued: 


It is difficult to say that Congress 
could not reach the same result by a 
rather indirect route. Following the 
precedent that existed when the 
Emergency Court of Appeals was cre- 
ated to deal with OPA questions, 
Congress, it seems to me, under the 
present phraseology of the Constitu- 
tion, could create a federal court to 
hear certain classes of questions and 
provide that its decisions should be 
final. 

Such a court might have to decide 
very serious constitutional questions, 
as the Emergency Court of Appeals 
had to do, and yet, if the Congress 
provided that its decision should be 
final and binding on the parties, and 
without appeal, what is there in the 
Constitution to prevent it? What is 
there to prevent Congress’ taking 
away, bit by bit, all the appellate ju- 
risdiction of the Supreme Court of the 


a tien tn > 2 


United States, not doing it by direct 
attack but by that sort of indirect 
attack? 

I see nothing. I do not see any 
reason why Congress cannot, if it 
elects to do so, take away entirely the 
appellate jurisdiction of the Supreme 
Court of the United States over state 
supreme court decisions. The juris- 
diction is exercised now under the 
terms of the Judiciary Act. Suppose 
Congress should decide to let the de- 
cisions of state courts of appeal be 
final on constitutional questions. How 
could the Supreme Court assert a 
power to take those questions, not- 
withstanding. the act of Congress, in 
view of the language of the Third 
Article of the Constitution? 

That is the real loophole. 

But is it? ; 

The Third Article of the Consti- 
tution as ratified in 1788, now pro- 
vides: 

Section 1. The judicial Power ot 
the United States shall be vested in 
one supreme Court, and in such in- 
ferior Courts as the Congress may 
from time to time ordain and estab- 
i ae 

Section 2. The judicial Power shall 
extend to all Cases in Law and Equity 
arising under this Constitution, the 
Laws of the United States, and Trea- 
ties made, or which shall be made, 
under their Authority . . . to all Cases 
of admiralty and maritime jurisdic- 
tion;—to Controversies to which the 
United States shall be a Party.... 

In all Cases affecting Ambassadors, 
other Public Ministers and Consuls, 
and those in which a State shall be 
Party, the supreme Court shall have 
original Jurisdiction. In all the other 
Cases before mentioned, the supreme 
Court shall have appellate Jurisdic- 
tion, both as to Law and Fact, with 
such Exceptions, and under such Reg- 
ulations as the Congress shall make. 
[Italics added. | 


Three forms of amendment of the 
last sentence of Section 2 have been 
submitted to the Committee to carry 
out the proposal. The first was for 
an amendment 


providing in substance that the Su- 
preme Court shall have appellate 
jurisdiction in all cases arising under 
the Constitution of the United States, 
both as to law and fact, with such ex- 
ceptions and regulations as it shall 
make. 


The second form was the same, ex- 
cept that it omitted the words “with 
such exceptions”, so that the last 
clause would read simply “under 
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such regulations as it shall make”. 

A third form is recommended by 
the minority of our Committee, as 
follows: 

In all cases arising under the Consti- 
tution of the United States, the Su- 
preme Court shall have appellate 
jurisdiction. 

The majority opposes any amend- 
ment of Article III. 
Justice Roberts says: 

For some reason or other this pro- 
posal has met with more opposition 
than the others. In my opinion, with- 
out it you have made a bucket and 
left a hole through which the bucket 
can empty itself. In other words, this 
carefully envisaged plan to protect 
the judiciary would be left with a de- 
fect which renders the protective 
measures futile. 


As Louis E. Wyman, of New 
Hampshire, has written: “In my 
judgment the basic spirit and sound 
sense of our American people con- 
stitutes the bottom of the bucket”. 
We are dealing with the intangibles 
of the American spwit—the broad 
base of our government—which I 
submit is not adequately described 
as ‘‘a bucket”. 


Constitution Authorizes 
But One Supreme Court 


As a matter of constitutional law the 
answer to Justice Roberts’ appre- 
hensions seems to appear in a letter 
from Chief Justice Hughes to Sena- 
tor Wheeler in 1937 (referred to by 
Justice Roberts). Referring to the 
suggestion that, if more Justices were 
added, “The Court could hear cases 
in divisions”, the Chief Justice called 
attention to the fact that Article III 
opens with the words “The judicial 
Power of the United States shall be 
vested in one supreme Court and in 
such inferior Courts as Congress may 
...establish”, and then continues, 
The Constitution does not appear 

to authorize two or more supreme 
courts or two or more parts of a su- 


preme court functioning in effect as 
separate courts. 


This suggestion has never been dis- 
cussed by the Court, so far as I am 
aware, either by Chief Justice Mar- 
shall or others. Mr. Justice Douglas, 
in the Journal of the American Judi- 
cature Society for December, 1948, 


American rhoto News, inc. 
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at page 106, said, “it is the Constitu- 
tion that we have sworn to defend, 
not some predecessor’s interpreta- 
tion of it”. Mr. Justice Jackson, in 
his book, The Struggle for Judicial 
Supremacy, written while he was 
Solicitor General, has a chapter un- 
der the title, ““The Court Retreats 
to the Constitution”, in which he 
thus describes the trend of decisions 
in recent years. 

Approaching the question from 
this point of view, and bearing in 
mind the suggestion quoted from 
Chief Justice Hughes, it seems that 
Article III must be read, not only as 
a whole but as related to Article VI 
and the rest of the Constitution and, 
when so read, the dominant inten- 
tion stands out that the final juris- 
diction to determine the meaning of 
the “supreme law of the land” (which 
includes the Constitution, the stat- 
utes and treaties) in cases arising in 
state courts or in such inferior courts 
as Congress may create, is in one su- 
preme court. That jurisdiction must 
be “appellate” and the clause about 
“such exceptions and under such 
regulations as the Congress shall 
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make’ must be so limited in its ap- 
plication as to fit this conception 
which is the only one that seems to 
make sense out of the judicial system 
of the United States. If inferior fed- 
eral courts are created, Congress may 
deprive the state courts of jurisdic- 
tion of cases to enforce federal laws, 
as in the emergency price control act; 
but it canne: deprive them of juris- 
diction of cases under state law in 
which federal questions may arise 
nor could it deprive state courts of 
jurisdiction of cases under federal 
laws if it did not create federal courts 
to deal with them. The Constitution 
did not contemplate thirteen or 
forty-eight supreme courts on federal 
questions in thirteen or forty-eight 
states; but it did provide for the 
application of federal law in_ the 
state courts. As Justice Roberts 
points out, 

The theory was that constitutional 
questions would arise in state courts 
and then an appeal would come to 
the Supreme Court from a decision 
of a state court on a constitutional 
question. 

When the balanced structure ol 
the Government is considered, the 
dominant constitutional intention 
does not seem to allow supreme 
jurisdiction of the supreme law of 
the land in any inferior federal court 
either. Congress might place final 
jurisdiction of facts in the inferior 
courts but not substantial questions 
of the supreme law of the land, if 
the Supreme Court is to be a “su- 
preme” court. 


Can Congress Remove 

Court's Appellate Jurisdiction? 
Accordingly, if Congress should be 
so foolish as to try to “‘let the deci- 
sions of state courts of appeal be final 
on [substantial] constitutional ques- 
tions”, or on the meaning of “trea- 
ties”, as Justice Roberts suggests in 
his article, it seems that the Supreme 
Court would have “judicial power 
of the United States”, with which it 
is vested by the Constitution, and the 
judicial duty to formulate and issue 
some form of appellate process to 
bring before it substantial federal 
questions, anything in the political 
picture of the McCardle case, or in 
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the opinion in Lockerty v. Phillips, 
319 U.S. 182, to the contrary not- 
withstanding. The question and this 
approach to the question have never, 
so far as | know, been presented to 
the Court; 
McCardle case. 


certainly not in the 


Section 25 of the Judiciary Act ol 
1789 provided for appeals from state 
courts and the present statutes so 
provide, but, if that had not been 
done, the jurisdiction would still 
Appellate juris- 
diction” of federal questions in cases 


seem to be there. 


from state courts, seems clearly a part 
of the “jurisdiction derived immedi- 
ately from the Constitution and of 
which the legislative power cannot 
deprive it”. (See Stevenson v. Fain, 
195 U.S. 165, at page 167). In Kline 
v. Burke Construction Company, 260 
U.S. at page 234, the Court said that 
a circuit court “could not abdicate 
iis authority or duty”. That remark, 
of course, also applies to the consti- 
tutional jurisdiction of the Supreme 
Court and, if Congress had not pro- 
vided procedure, the Court, it seems, 
would have to provide for it, if, in its 
opinion, the supreme law of the land 
required it. The state courts are 
bound to apply “the supreme law of 
the land” and it seems historically 
preposierous to suggest that Congress 
could prevent an appeal from state 
courts to the Supreme Court of the 
nation on substantial federal ques- 
tions. Reasonable regulation of pro- 
cedure—yes, but denial of appellate 
jurisdiction—no. It would not make 
sense. I think that would be true 
also if Congress tried to make any 
other federal court “supreme”. The 
only decision to the contrary is the 
McCardle case (7 Wall. 506). 

The McCardle case arose in 1868 
during the reconstruction era in the 
midst of the unfortunate movement 
for legislative supremacy of Congress 
while the political impeachment pro- 
ceeding against the President was 
pending. The political history of 
this case will be found in Warren’s 
Supreme Court in United States 
History, Volume 3, pages 186-219. 
The opinion was written by Chief 
Justice Chase and an outline of its 
judicial history was given by Chief 


Justice Chase himself six months 
later in his opinion in Ex parte Yer- 
ger (8 Wall. 85). In brief, the peti- 
tioner in the McCardle case was 
arrested in Mississippi by military 
authority and held for trial before a 
military commission. An act of 1867 
extended the original jurisdiction in 
habeas corpus of the district and cir- 
cuit judges and under this act a writ 
was issued and alter hearing the 
judge decided that the restraint was 
lawful and remanded the petitioner 
to custody. The petitioner appealed 
to the Supreme Court and the case 
was argued. Then, as stated by Chief 
Justice Chase (in the Yerger case): 
While the cause was thus held, and 
before the court had time to consider 
the decision proper to be made, the 
repealing act under consideration was 
introduced into Congress. It was car- 
ried through both houses, sent to the 
President, returned with his objec- 
tions, repassed by the constitutional 
majority in each house, and became 
a law on the 27th of March, within 
eighteen days after the conclusion of 
the argument. . 


The effect of the Act was to oust 
the court of its jurisdiction of the 
particular case then before it on ap- 
peal, and it is not to be doubted that 
such was the effect intended. Nor 
will it be questioned that legislation 
of this character is unusual and hardly 
to be justified except upon some im- 
perious public exigency. 

It was, doubtless, within the consti- 
tutional discretion of Congress to de- 
termine whether such an exigency 
existed; but it is not to be presumed 
that an act, passed under such circum- 
stances, was intended to have any 
further effect than that plainly ap- 
parent from its terms. 

The Court then held, in the Yerger 
case, that the repealing act did not 
affect its appellate jurisdiction un- 
der any other act, thus limiting the 
McCardle opinion, as a matter of con- 
struction, to an exceptional and ex- 
treme situation—an incident of the 
ruthless political struggle of a head- 
strong congressional majority, thirst- 
ing for power which they abused 
when they took it. 

The narrow, and almost proced- 
ural, issue actually involved appears 
only after an examination of the Act 
of 1867, the repealing act of March 
27, 1868 (15 Statutes at Large, Chap- 
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ter 34) the two McCardle opinions 
(6 Wall. 318 and 7 Wall. 506) and 
the Yerger opinion. The Court was 
severely criticized and the last opin- 
ion, certainly, suggests that it was 
conscious of the weakness of its posi- 
tion before the country and needed 
to show more backbone in dealing 
with open assertions of legislative 
supremacy. The political feeling was 
intense. As appears in Warren, Vol- 
ume III, pages 213-219, the Yerger 
case stimulated a movement in Con- 
eress for legislation which would 
have tested legislative supremacy, 
but the test was avoided by a wise 
practical arrangement between At- 
torney General Hoar and counsel for 
Yerger the great issue was 
(See also Fairman, Mr. 
Justice Miller and the Supreme 
Court, pages 143-144). 

In commenting on the McCardle 
case, Justice Roberts says: 


and 
avoided. 


You know how deferential the Court 
has been to the doctrine of the divi- 
sion of powers and, evidently, it was 
felt that to disregard the repeal would 
be a straining of the Court’s authority. 
But is the American Bar Associa- 
lion going to assume that what has 
been called “the greatest court in 
the world” will be.so “deferential” 
as to submit, in the future, to its 
own emasculation by some Congress 
which may attempt to reduce it to a 
mere name with a mere handful of 
matters of “original” jurisdiction, in 
violation of the “division of powers” 
to which it is “deferential’’? 


Doctrine of Constitutional Law 

and Its Future 

This is the real subject involved in 
this question of jurisdiction of the 
Court. It has been regarded as the 
ereat contribution of America to 
the science of government. It was 
not invented or usurped by John 
Marshall. It existed before the Fed- 
eral Constitution in Massachusetts 
for reasons stated by the Berkshire 
County farmers, without any lawyers, 


as early as 1776 in their petition 
when they refused to let the Massa- 
chusetts court sit in that county until 
a constitution was adopted because 


when they considered that now is the 
only time we have reason ever to ex- 
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pect for securing our liberties and 
the liberties of future posterity upon 
a permanent foundation that no 
length of time can undermine.... 

That the first step to be taken by a 
people in such a state for the enjoy- 
ment or restoration of civil govern- 
ment among them is the formation of 
a fundamental constitution as the 
basis and ground-work of legislation 


That, knowing the strong bias of 
human nature to tyranny and despot- 
ism, we have nothing else in view, 
but to provide for posterity against 
the wanton exercise of power, which 
cannot otherwise be done than by the 
formation of a fundamental constitu- 
tion. (Smith’s History of Pittsfield, 
pages 352, 353) .1 
That is still the basis of American 

constitutional law and neither. John 

Marshall or else has ever 

stated it so briefly or more effectively. 

American constitutions did not pro- 

vide for the English parliamentary 

supremacy. The original jurisdiction 
of the Court was not the main pur- 


anyone 


pose of its creation. The primary 
purpose of Article III in creating the 
Court was its appellate jurisdiction 
of substantial questions as to the 
supreme law. The Court cannot be 
forced, or prevented, by Congress or 
anyone else in the exercise of that 
“appellate” part of the “judicial 
power of the United States”. It could 
not be forced under the proposed 
amendment. A timid or politically 


minded court could use the English 
language adroitly in any direction. 
The public spirited sense of the 
professional responsibility of the 
Court itself is the most powerful, 
as it is the only, compelling force 
to which the Court is subject in the 
performance of its constitutional 
duties. 

I submit that Congress could not 
force the Court to abdicate the judi- 
cial power of the United States. If 
this view is sound, and I believe it is, 
in spite of the McCardle case, the 
proposed amendment would be not 
only unnecessary, but futile as a mat- 
ter of law. The Court has overruled, 
or disregarded, far more convincing 
opinions than the McCardle opinion. 
Why worry about it? 


The Question of Judgment 

Aside from Law 

Aside from law, the majority of the 
Committee believe that the adoption 
of the proposal about jurisdiction 
would precipitate a nationwide con- 
troversy, the results of which would 
be most unfortunate, would seriously 
weaken our constitutional law and 
impair the public confidence in our 
courts and our judicial system. 

In an address before the Massachu- 
setts Bar Association in 1922 on “The 
Early History of the Supreme Court 
of the United States in Connection 
(Continued on page 704) 





1. These ideas were not suddenly conceived. 
They had been developing gradually in New 
England, as well as elsewhere, ever since the 
early seventeenth century. 

In his lectures on ‘Foundations of American 
Constitutionalism'’, the late Professor Andrew C. 
McLaughlin of the Univeristy of Chicago said: 
“You cannot in discussion of American history 
lose sight of the seventeenth century’’. See also 
Baldwin, ‘“‘The New England Clergy and the 
American Revolution’’, and “‘John Winthrop and 
the Constitutional Thinking of John Adams’, 
63 Mass. Historical Soc. Proceedings (1929-30) 
pages 91-119. 

Coming to the Revolutionary period, on Sep- 
tember 12, 1766, Hutchinson, the chief justice 
and later governor, wrote: ‘‘Our friends to lib- 
erty take advantage of a maxim they find in Lord 
Coke that an act of Parliament against Magna 
Charta or the peculiar rights of Englishmen is 
ipso facto void."’ (Quincy's Reports, 527, 441). 

This idea was so strong that it even got into 
the early seal of the Massachusetts colony, 
adopted in July, 1775, which was ‘‘an English 
American holding a sword in the right hand and 
Magna Charta in the left hand, with the words 
‘Magna Charta’ imprinted on it.”’ 

Thomas Paine, whose pamphlet, Common Sense, 
first appeared early in 1776, of which thousands of 
copies were printed and distributed throughout 





the colonies, after urging a conference of repre- 
sentatives to frame a continental charter like 
Magna Charta, said: ‘Yet that we may not ap- 
pear to be defective even in earthly honors, let a 
day be solemnly set apart for proclaiming the 
charter; let it be brought forth, placed on the 
divine law, the word of God; let a crown be 
placed thereon, by which the world may know, 
that so far we approve of monarchy, that in 
America, THE LAW IS KING." [Paine, Common 
Sense (Feb. 1776 ed.) 47-48.] 

The nature of federal constitutional law is fre- 
quently misunderstood and one hears criticism 
of judges on the ground that they are thought to 
consider ‘‘expediency’’. If mere ‘‘party’’ or 
““‘popular’’, ‘“‘political expediency’ is meant the 
criticism is sound, in spite of Mr. Dooley’s famous 
remark about ‘‘election returns’’. But as Thayer 
said (15 Harv. L. Rev. 164), in dealing with some 
questions: ‘The judges are, indeed, not acting as 
statesmen, but their function necessarily requires 
that they take account of the purposes of states- 
men and their duties; for their own question re- 
lates to what may be permissible to a statesman 
when he is required by the Constitution to act, 
and, in order that he may act, to interpret the 
Constitution for himself; it is never, in such cases, 
merely the dry question of what the judges them- 
selves may think that the Constitution means." 
(Legal Essays, 30, Note). 
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Entertainment for St. Louis Meeting 


® The Entertainment Committee of 
the St. Louis Bar Association, headed 
by Joseph A. McClain, has arranged 
a full schedule of entertainment for 
all members of the American Bar 
Association and their wives attend- 
ing the in St. Louis. 
Highlights of this program include 
a special performance on Monday 
evening, September 5, at the St. Louis 
Municipal Opera of “Song of Nor- 
way,” for which complimentary tick- 
ets will be available to all visiting 
Productions of the St. 
Louis Municipal Opera are given out- 
doors in Forest Park and have a na- 
tion-wide reputation for unexcelled 
staging and casts. Another feature 
attraction is a trip on the deluxe 
liner, The Admiral, which is sched- 
uled to sail at 9:30 p.m. on Wednes- 
day, September 7, 


convention 


members. 


for a three-hour 
cruise on the Mississippi River. The 
entire ship will be reserved for mem- 
bers of the American Bar Association 
and their families, who will be the 
guests of the St. Louis Bar Associa- 
tion. 








St. Louis Municipal Opera 


By special arrangement with Jo- 
seph Desloge, his magnificent estate, 
modeled after a French chateau, will 
be the scene of a buffet luncheon for 
all women guests of the American 
Bar Association at 12:30 P.M. on 
Tuesday, September 6. A talk of 
special interest to women on the use 


It 


Charles Trefts 


The Admiral Cruising Along the Mississippi River 
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of color in modern fashions will be 
presented following the luncheon, 
after which the ladies will be free to 
inspect the entire estate. 


Comprehensive tours of St. Louis 
have been scheduled for Monday 
and Wednesday afternoons. Every 
day during the convention, buses 
will leave the downtown hotels to 
take all thirsty members of the As- 
sociation and their guests through 
the Anheuser-Busch Brewery, the 
largest brewery in the world. 


In addition to the entertainment 
above mentioned, there will be var- 
ious dinners, dances and receptions 
for special groups and sections. These 
include a joint dinner of the Section 
of Corporation, Banking and Mer- 
cantile Law with the Section of Inter- 
national and Comparative Law; din- 
ners given by the Section of Insur- 
ance Law; the Junior Bar Confer- 
ence; the Sections of Mineral Law; 
Patent, Trade-Mark and Copyright 
Law; Public Utility Law; Real Prop- 
erty, Probate and Trust Law. Com- 
plete details can be found in the 
Final Program for the Annual Meet- 
ing which is being sent to all mem- 
bers. 
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“Books for Lawyers— 


Joun C. CALHOUN, NATION. 
ALIST, 1782-1828. By Charles M. 
Wiltse. New York: The Bobbs-Mer- 
rill Company, Inc. 1944. Price $6.00. 
Pages 477. 


J oun C. CALHOUN, NULLI- 
FIER, 1829-1839. By Charles M. 
Wiltse. New York: The Bobbs-Mer- 
rill Company, Inc. 1949. Price $6.00. 
Pages 511. 


For decades the two most mis- 
understood major figures in our his- 
tory were Chief Justice Roger B. 
Taney and John C. Calhoun. Recent 
studies of Taney! have done much to 
place him in true perspective. It has 
remained for Dr. Wiltse to make the 
first significant effort to render the 
same service to Calhoun by writing 
what promises to be a definitive bio- 
graphy of the great South Carolinian. 

The stereotyped caricature por- 
trays Calhoun as belonging to the 
mythical Southern cavalier type, 
and as always at heart a sinister seces- 
sionist. Dr. Wiltse (a New England- 
er)? has essayed the task of destroy- 
ing the caricature and painting the 
authentic portrait. His Calhoun has 
about him nothing of the aura of the 
cavalier. He is Scotch-Irish (like 
most Ulsterites, a bit on the dour 
side) , a graduate of Yale (certainly 
not then the rendezvous of roisterers) 
and of Judge Reeves’ law school at 
Litchfield. He never escaped—indeed, 
he never attempted to escape—the 
inhibitions of his Calvinistic con- 
science which kept him upon a far 
higher moral plane than that of his 
great contemporaries and_ rivals, 
Henry Clay and Daniel Webster. He 
lacked the mercurial temperament 
and the ardent personality of the one 





and the golden voice and the efful- 
gent diction of the other. Learning, 
logic and character were his weapons. 
He was ambitious but ever ready to 
sacrifice ambition to principle. He 
was consistent, not because he valued 
consistency but because he never de- 
viated from his objectives. He was 
always a nationalist. He never wav- 
ered as sometimes did Clay; he never 
tacked downwind as frequently did 
Webster. He was always a nullifier 
but never a secessionist. The differ- 
ence between nullification and seces- 
sion furnishes Dr. Wiltse his thesis; 
for he is concerned not so much with 
Calhoun’s character as with his 
career. 

Is this a biography that a busy 
lawyer should place on his all too 
short reading list? This question 
posed itself when first I saw these 
two stout volumes* (to be followed 
by a third). 

The answer partly depends upon 
general reader interest. One who is 
attracted only by the anecdotal per- 
sonalia of the great and near-great 
may find his attention flagging. This 
kind of thing is not lacking; indeed, 
here is one of the best of the many 
accounts of the Peggy Eaton affair. 
Even the trivia of Calhoun’s domestic 
and social life are not neglected. All 


this, however, is severely subordi 
nated to The 
space accorded it is determined not 
by reader interest but by the extent 
to which the material contributes to 
an understanding of Calhoun. Dr. 
Wiltse has not rehashed old gossips’ 
tales; he has written of the life and 
times of John C. Calhoun. 


the central theme. 


Readers who enjoy political bio- 
graphies—especially those who would 
broaden their knowledge of Ameri- 
can history—cannot afford to neglect 
this work. I venture to assert that it 
will prove to be not only the defini- 
tive life of Calhoun but one of the 
best studies of any of our public 
men. It is scholarly, based upon 
thorough research, dispassionate and 
well written. It throws new light 
upon one of the most controversial 
eras of our national history. It chal- 
lenges many conventionalized judg- 
ments—not only that which con- 
demned Calhoun but those that have 
beatified Clay, Webster, John Quincy 
Adams and Andrew Jackson. Wheth- 
er Dr. Wiltse is right or wrong his 
evidence is substantial and his argu- 
ments well worth considering. His- 
tory can be understood only when 
the lost cause of the vanquished is as 
carefully considered as the triumph 
of the victors. 


Most of the misconception of Cal- 
houn derives from the fact that he is 
limned as a secessionist and nothing 
else. In fact, he was never a secession- 
ist and was much else. 

The subtitle of Dr. Wiltse’s first 
volume is ‘“The Nationalist” and that 
of the second “The Nullifier”. Both 
subtitles are precisely accurate and, 





l. Cf., among others, Smith, Roger B. Taney, 
Jacksonian Jurist (1936); Ransom ‘“‘Roger Brooke 
Taney: Chief Justice of the Supreme Court of the 
United States (1836-1864)"", 24 Ga. L. J. 809 
(1936); Armstrong, ‘The Rehabilitation of Roger B. 
Taney’, 14 Tenn. L. Rev. 205 (1936) and 5 Jour. Bar 
Assn. Kan. 13 (1936); Swisher, Roger B. Toney 
(1936); Johnson, ‘Roger B. Taney: A Reappraisal’’, 
66 U. S. L. Rev. 487 (1932); Hughes, ‘Roger Brooke 
Taney"’, 17 A.B.A.J. 785 (1931); Steiner, Life of 
Roger Brooke Taney (1928). 

2. Dr. Wiltse is a graduate of Cornell, and his 
doctoral dissertation was published as ‘‘The Jeffer- 
son Tradition in American Democracy’’. He writes: 


“It was while writing my doctor's thesis that | first 
became interested in Calhoun. He seemed to me 


the most original and in many respects the keenest 
political thinker this country ever produced, but 
few people had ever heard of him except as a 
defender of slavery and perennial opponent of 
Daniel Webster in the days of the giants. Being 
of good Yankee stock, and brought up accordingly, 
| was a little surprised myself to discover that he 
didn't wear horns. | thought he had something to 
say that my generation ought to hear, so | started 
out writing articles on Calhoun's political theory 
and wound up writing his life." 

3. The two volumes under review cover Cal- 
houn's life down to 1839. The last fifteen years— 
during which he was Secretary of State under Presi- 
dent Tyler and later again Senator from South 
Carolina—are reserved for the final volume. 
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from Calhoun’s viewpoint, are not 
inconsistent. 

Dr. Wiltse’s first volume is really 
prologue to his study of Calhoun. It 
brings us down to the inauguration 
of Andrew Jackson as President and 
Calhoun as Vice President, and covers 
the six years of Calhoun’s service in 
the House of Representatives and 
the seven years of his incumbency as 
Secretary of War. 

Both as legislator and executive 
Calhoun did prove himself to be a 
thorough nationalist. He favored a 
moderate tariff, not because he be- 
lieved in the principle of protection 
but as a military necessity. For this 
and other reasons he was thoroughly 
committed to the constitutionality of 
internal improvements. He rejected 
the restricted concept of Madison 
and embraced the theory of Hamil- 
ton that appropriations could be 
made for any purpose within the 
scope of “general welfare”. 

Dr. Wiltse’s is a broad canvas, and 
he neglects neither the politics nor 
personalities of the Madison, Mon- 
roe, J. Q. Adams, Jackson and Van 
Buren administrations.® Essentially, 
however, this is the vivid story of Cal- 
houn’s intellectual pilgrimage from 
liberalism through conservatism to 
reaction. Because it is that story it 
dramatizes the conflict between the 
two great protagonists of irreconcil- 
able constitutional concepts—Web- 
ster and Calhoun. It was the clash of 
these theories that led to the “irre- 
pressible conflict”™ and to a settle- 
ment by “the arbitrament of the 
sword”, 

Here is the answer—the affirma- 


tive answer—to_ the question of 


whether these volumes should be on 





a lawyer’s reading list. It is not pos- 
sible fully to comprehend our con- 
stitutional development without a 
complete understanding of the mor- 
tal antagonism of the creeds of Web- 
ster and Calhoun. Dr. Wiltse has 
impartially analyzed, persuasively 
written and completely documented 
an exposition of those views. So 
clearly has he stated them that there 
is a strong temptation to oversimpli- 
fication. 

During the years that Calhoun was 
an active candidate for the presi- 
dency his major claim was his con- 
sistent nationalism. His policies 
were: a moderate tariff, a national 
bank, internal improvements, a 
strong army and navy and opposition 
to all sectional movements. 

Calhoun’s change from national- 
ism to nullification was largely a 
change in emphasis. National defense 
had been his primary justification 
both for a tariff and for internal 
improvements. If Calhoun was in- 
consistent he was less inconsistent 
than Webster, who opposed the 
tariff when Massachusetts was the 
center of the seaborne trade and be- 
came one of its strongest advocates 
when that state abandoned seafaring 
for manufacturing; who first opposed 
and later became the most powerful 
supporter of the bank. Moreover, as 
Dr. Wiltse writes: “Calhoun was the 
last of the great political leaders of 
his time to take a sectional position— 
later than Webster, later than Clay, 
later than Adams himself.” Webster's 
sympathy with the Hartford Conven- 
tion antedated Calhoun’s espousal 
of nullification. Moreover, the Hart- 
ford delegates offered no plan by 
which their objective could be ad- 











4. Dr. Wiltse makes out an excellent case for 
Calhoun as Secretary of War. Indeed, he proves 
that Calhoun's concention of the problems of na- 
tional defense was superior to that of any Secretary 
who preceded him and of most of those who up to 
our time followed him. Moreover, Calhoun's en- 
lightened and humanitarian policy toward the 
Indians—the relations with whom then fell within 
his department—was not approached in effective 
fairness for half a century. 

5. One of the most dramatic stories in these 
volumes is that of Calhoun's visit to Madison at 
the Octagon House on the next to the last day of 
the President's tenure. Calhoun had triumphantly 
engineered the internal improvements bill through 
Congress, always with the thought that he was 
carrying out the President's wishes. Calhoun had 
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taken his leave and was on his way to the door 
when Madison called him back. The President 
explained that on constitutional grounds he could 
not support the bill; that neither the commerce 
clause nor the general welfare clause could justify 
any appropriation for purposes other than those 
enumerated in Section 8 of Article 1. ‘‘Thus’’, Dr. 
Wiltse writes, ‘‘Calhoun saw his own liberal con- 
struction argument completely destroyed, on the 
authority of the one man above all others who 
might be said to understand the Constitution 
best."’ Madison sent in his veto the last day he was 
in office; Clay made a gallant gesture in support 
of Calhoun and, though Speaker, asserted his 
right to vote, and his name is recorded first among 
those who would sustain the bill. The final count, 
however, was far short of the two-thirds necessary 











vanced, other than secession while 
the nullifiers merely insisted upon 
restricting the powers of a federation 
within which they were not only 
content to, but desired to, remain. 

If Calhoun was less obviously 
than Webster an advocate of the 
economic views of his section he was 
not immune to that influence. The 
prosperity of the South rested upon 
the maintenance of slavery and of a 
foreign market for cotton. A protec- 
tive tariff militated against these 
desiderata. It was necessary for the 
South so to weaken the federal power 
that tariff laws could not be passed 
or emancipation carried out. State 
sovereignty was the rationalization 
of the Southern position. 

However obscure may have been 
the motivations of Webster and 
Calhoun there was perfect clarity in 
the arguments by which they sought 
to sustain their respective positions. 
To Calhoun the Constitution was a 
compact entered into by the states, 
and the Federal Government was the 
creature of the states, possessing only 
the powers delegated to it. Each 
state, being a sovereign party to the 
compact, had the right and power 
to judge for itself when the compact 
was violated, and to invalidate with- 
in its boundaries any federal laws 
which it believed without the powers 
delegated. This did not mean the 
dissolution of the federation but 
merely the restriction of its powers. 
Here was the essence of nullification. 
It was quite different from secession. 
Indeed, once a state was conceded 
the right to nullify there was no 
excuse for secession, for nullification 
provided an orderly, legal solution 


of the controversy without any 











to override the veto. 

Cf. United States v. Butler, 297 U. S. 1 (1936). 

6. Of especial interest and value is the account 
of the Jackson-Calhoun feud and its consequences. 
Jackson's famous toast—'‘Our Federal Union—it 
must be preserved''—is placed in a setting quite 
different from that usually accepted. 

7. Seward's phrase is accurate if the adoption 
of the other theories was the only solution. This, 
however, is too legalistic a view. If the aboli- 
tionists had been less bitter and vindictive and if 
the South had fully realized the growing sentiment 
for nationalism and the inevitableness of eventual 
emancipation, a solution cbuld have been arrived 
at. The problem was one for practical, tolerant 
statesmen, but was committed to embittered 
theorists. 
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necessity for a resort to violence. 
Such always was Calhoun’s thesis. 
The one thing he would not and 
could not admit was that the Federal 
Government was the final judge ol 
its own power. Once that admission 
was made the states would be at the 
mercy of the Union, and the South 
a minority—subjected to what he 
considered the tyranny of the ma- 
jority—a majority inclined to legis- 
late economic benefits to itself and 
coming to look 
disfavor on slavery as a sin which it 
had no temptation to commit.® 


with increasing 


To Webster the Constitution was 
not a compact made by the states 
but emanated from the people and 
constituted a national government 
which was the supreme judge of its 
own powers. He deprecated as un- 
wise the agitation for the abolition 
of slavery but was not averse to 


legislation which favored his section. ° 


Neither Calhoun nor Webster 
could afford to make the slightest 
concession on the fundamental issue. 
Calhoun admitted that the 
was compact 


Once 
Constitution not a 
among the states but came from the 
people there had been created a 
Frankenstein monster. Calhoun real- 
ized that his was the only interpreta- 
tion that stood the slightest chance 
of stopping the anti-slavery agitation, 
and as Dr. Wiltse writes, he “knew 
his people well enough to realize 
that unless the agitation 
stopped in one way or another it 
would lead in the end ‘to the over- 
throw of one of the most admirable 
Governments that ever existed’.” 

On the other hand, Webster was 
fully conscious and in an unguarded 
moment once admitted that if the 
compact theory were adopted the 
entire states’ rights argument fol- 
lowed. 

Dr. Wiltse’s view is that “the 
Constitution Calhoun was expound- 
ing was nearer to that envisaged by 
the founding fathers than Webster's 
version of it.” But the stars in their 
courses fought against Calhoun. His- 
tory and logic could not prevail 
against the growing spirit of national- 
ism made articulate by Webster's 
exalted eloquence.® The South was 


were 


foredoomed when the people of the 
North and West accepted as theirs 
Webster’s thrilling slogan “Liberty 
and Unign, now and forever, one 
and inseparable.” Neither then nor 
now can the history of the Constitu- 
tion nor its words prevail against 
the insistent and overwhelming 
demand of the majority. 

American 
that Webster's view—the only view 


Today every rejoices 
that could have made us the power- 
ful nation we are—prevailed. We 
need not, however, blind ourselves 
to the way in which this came about. 
This is the story Dr. Wiltse has told. 
Anyone who is a realist—and most 
lawyers are—should read it and thus 
broaden his conception of our con- 
stitutional history that 
cannot be understood by reading 
merely the opinions of the Supreme 
Court, which the at- 
titudes and aspirations of the people. 
WALTER P. ARMSTRONG 


Memphis, Tennessee 


history—a 


but reflects 


On POWER, ITS NATURE 


AND THE HISTORY OF ITS 
GROWTH. By Bertrand de Jou- 
venel. Translated by J. F. Hunting- 
ton. New York: The Viking Press. 
1949, $5.00. Pages 421. 


Learned inquiries into the sources 
and growth of political power are 
not new to the realm of the social 
sciences. Indeed, the very gist of 
Plato's political writings centered 
upon the problems of the accumula- 
tion of power in the governing oli- 
garchy. However, 
seem to have been commanding an 


such inquiries 


increasing amount of the political 
scientists’ time and energies since 
the advent of the twentieth century, 
a fact which is doubtless explained 
by the unparalleled rise, during this 
same period, of the popular dema- 


8. Compound for sins, they are inclin'd to 

By damning those they have no mind to. 
—Samuel Butler's Hudibras. 
9. “What the Constitution might originally have 
meant to its framers did not matter to the common 
people the country over, newly enfranchised, free, 
and already conscious of their destiny. They con- 
ceived themselves to be a nation, new but great 
and growing greater still. Behind Webster's ring- 
ing prose lay a Constitution compotible with their 
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gogue, the increasingly paternal state 
and the crystallization of indescrib- 
able force in the hands of the sov- 
ereign. The area of M. de Jouvenel’s 
excursion is thus not altogether un- 
mapped, and as one reads his pro- 
vocative pages the reader is reminded 
of earlier efforts such as those of 
Ortega y Gasset, in Revolt of the 
Masses and Johan Huizinga, In the 
Shadow of Tomorrow. Although it 
should be quickly added M. de Jou- 
venel’s work seems to have explored 
many facets of the problem with a 
lucidity and minuteness unequaled 
by anything written in this century 
which has thus far come to this re- 
viewer's attention. 

The 
tempted by On Power is well stated 


need for the inquiry at- 
by D. W. Brogan in his careful 
preface to the. volume. Mr. Brogan 
adverts to a “striking coincidence” 
which discloses that as the power 
of the state has steadily increased, 
the power of the human race for. 
deadly mischief has also increased. 
Ihe Minotaur, as M. de Jouvenel 
characterizes the ever-growing state, 
has now grown to such proportions 
that it with 
skeptical eye lest it devour all per- 


must be scrutinized 
sonal freedom in an irresistible on- 
rush. 

To his task M. de Jouvenel brings 
a refreshing admixture of talents. 
As a professional journalist he writes 
with a fluid style, and yet not so 
popularly that historical perspective 
or scholarship ‘is forgotten. As a 
world traveler he has acquired 
familiarity with modern English and 
American institutions, to which he 
frequently refers; while he seems 
equally at home testing his theories 
the crucible of the 
Revolution. He maintains 
a studied objectivity, and yet does 


of power in 
French 


not rob his work of color by refus- 





aspirations, and they accepted it as such."’ (Vol. 
Il, page 66). 

Not so John Randolph of Roanoke. He was no 
friend of Calhoun's, but as he listened to Calhoun 
expound the compact theory with unanswerable 
logic he was irritated by a hat on the seat in front 
of him which obscured his view, and in a shrill 
voice, heard around the chamber, exclaimed: 
‘Take away that hat. | want to see Webster die, 
muscle by muscle."’ 
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ing to set forth personal convictions 
when the text is enriched thereby. 

Any brief statement of M. de Jou- 
venel’s basic thesis would be both 
a misleading oversimplification and 
an injustice to the profundity of the 
author’s inquiry. One can only out- 
line, within the compass of the pres- 
ent review, the general pattern of 
On Power and set forth a few of 
the unique contributions which are 
utilized within that framework. The 
author takes as his point of depar- 
ture an analysis of various theories 
power. With 
these in mind he then unfolds the 
history of 


of sovereignty and 
power accumulations, 
picturing a monstrous car of Jugger- 
naut whose momentum seems to be 
undeniably accumulating. In the 
words of M. de Jouvenel, “Power 
has had its ups and downs, but, look- 
ing at the picture as a whole, it is 
one of continuous advance, an ad- 
vance which is reflected in the stupen- 
dous growth of its instruments, its 
revenues, its armed forces, its police 
forces, and _ its capacity to make 
laws.” After which the author reaches 
a telling climax when he makes the 
interesting point, supported by refer- 
ence to the French Revolution, that 
power changes its appearance but 
not its reality. The reader is then 
compelled to ask: How does democ- 
racy react to these power changes? 
To which the author replies: “What 
is called the coming of democracy 
is really the conveyance of the estab- 
lished Power to new owners, or, if 
you prefer it, the conquest of the 
City of Command by new tenants.” 

On Power then completes the an- 
alysis by pointing out the danger 
of the phenomenon which has been 
previously sketched. 


” 


over, 


“Power takes 
admonishes the author, “ 

the whole business of public and 
private business, and it is an indis- 
pensable clause of the contract that 
all possessions, all productive ener- 
gies, and all liberties should be 
handed over to it, as being the 
labour and the raw materials with- 
out which it cannot accomplish so 
gigantic a task.” Beyond this warn- 
ing, into the realm of hasty panacea 
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M. de Jouvenel refuses to venture; 
although he hints that he has hope 
of preparing a subsequent inquiry 
in this area. When he has objec- 
tively traced the nature and history 
of Power and sounded a clear warn- 
ing to free men, the author feels 
his present task is achieved. 

As one may properly infer from 
the above survey, On Power is not 
a book which can be comfortably 
digested with a single or hurried 
reading. The author is not writing 
to amuse, but to enrich. On Power 
probes an area which cannot fail 
to have caused concern to all think- 
ing men and hence it deserves a 
place on the bookshelves of all such 
men. The volume will furnish bal- 
ance to most modern reading menus; 
and yet it need not be approached 
with the apathy which precedes 
“duty reading”. The legal thinker 
will find particular enjoyment in 
Chapter XVI dealing with ‘Power 
and Law”. 

No review of a translated work 
would be complete without a word 
about the skill of the translator. 
On Power was originally written in 
French, but it has been so adroitly 
translated by J. F. Huntington that 
the reader is never aware of that 
fact, and the disjointed syntax which 
is not unknown to translated non- 
fiction is completely absent. 


Loyp WRIGHT 
Los Angeles, California 


Previinary DRAFT OF A 
WORLD CONSTITUTION as 
Proposed and Signed by Robert M. 
Hutchins, G. A. Borgese, Mortimer 
J. Adler, Stringfellow Barr, Albert 
Guérard, Harold A. Innis, Erich 
Kahler, Wilber G. Katz, Charles H. 
Mcllwain, Robert Redfield, Rexford 
G. Tugwell. The University of Chi- 
cago Press. 1948. $2.00. Pages xi, 92. 


One flaw in the warm discussion 
prevailing on the topic of world 
order is the vagueness that surrounds 
so many of the projects for world 
government, a vagueness lawyers of 
all men must dislike. While it is 
possible, though perhaps unreason- 








able, to say that you are opposed to 
any form of world government, no 
matter how excellent, most of those 
who criticize one or another of the 
current plans must do so on the basis 
of only very general information on 
what any given project entails. Far 
too much discussion of world order, 
therefore, remains in the clouds for 
lack of specific reference points. 

It was this condition which a dis- 
tinguished committee under Chan- 
cellor Hutchins undertook to rem- 
edy. Beginning the year the Bomb 
was dropped, they studied and de- 
bated during three years, aided by a 
research staff and, near the end, a 
large panel of critics, to see if they 
could agree on a world constitution. 
Calling themselves the Committee to 
Frame a World Constitution, they 
did not. pretend they were framing 


the World Constitution; it was their 


intention to prepare a document 
“...meant, no less humbly than con- 
fidently, as a proposal to history.”? 

The Committee’s task was light- 
ened by their prior agreement on 
four principles: 

a) that war must end and can be 
outlawed and peace can and must be 
universally enacted and enforced; 

b) that world government is the 
only alternative to world destruction; 

c) that “World Government is nec- 
essary, therefore it is possible”; 

d) that the price of world govern- 
ment and peace is justice.* 

It is on these principles that the 
Committee built a structure’ whose 
breadth and soaring imagination and 
majesty must stir every reader. To 
study it is like perusing during our 
own Constitutional Convention one 
of the secret drafts which contributed 
to the United States Constitution. 

Short, comprising less that thirty- 
three pages, the Draft of a World 
Constitution can be divided into 
three principal parts: the Preamble 
and Declaration of Rights and Du- 
ties, the powers and limitations of 
the World Government (Articles }, 
2, 27-33, 42, 43), and structural de- 
scription (Articles 3-26, 33-41, 45- 
47). Explicit in the Preamble and 





1. Preliminary Draft of a World Constitution, 
Foreward by Hutchins and Borgese, page vii. 
2. Ibid. Summary Report, page 41. 
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Declaration of Rights and Duties, 
implicit in the remainder of the 
Draft, are the principles on which 
the authors based their work. More 
indicating what they 
mean by a just World Government, 
they include the right to 
. release from the bondage of pov- 
erty and from the servitude and ex- 
ploitation of labor, with rewards and 
security according to merits and needs; 


specifically 


freedom of peaceful assembly and as- 
sociation, in any creed or party or 
crafts!3:i%s 

Protection of individuals and groups 
against subjugation and_ tyrannical 
rule, racial. or national, doctrinal or 
cultural. ... 

The management and use of prop- 
erty... shall be subordinated in each 
and all cases to the common good. 


To the government is 
granted power to maintain federal 
control state 


world 


armed forces and to 
militias, to tax, to regulate “com- 
merce affected with federal interest” ,4 
and, in general, to act not only on 
states but on individuals where fed- 
eral questions are involved. Specific 
prohibitions relate to laws, state or 
federal, “... inflicting or condoning 
discrimination against race or nation 
or sex or caste or creed or doc- 
trine...”,5 barring access to raw ma- 


terials and energy sources, permit- 
ting slavery and forced labor and 
other violations of the civil liberties 
protected for most citizens in West- 


ern nations. While social security 
and education are to be provided 
under local law, assistance is author- 
ized where necessary from the fed- 
eral - treasury. 

By far the most ingenious portion 
of the Draft is the structural descrip- 
tion which includes the authors’ 
solution to the problem of represen- 
tation. Each million human beings, 
it is provided, shall elect one delegate 
to the Federal Convention which 
will meet briefly every third year. 
Divided into nine Electoral Colleges 
to correspond to nine “.. . Societies 
of kindred nations and cultures, or 
Regions ...”,6 which are tentatively 
delineated, the delegates will elect 
the President of the World Republic 
for a single six-year term. Acting 
through the Colleges, the delegates 


will also elect eighty-one members of 
the World Council, which will in 
turn elect an additional eighteen 
members. The World Council is the 
legislative body. 

The President of the World Re- 
public appoints a Planning Agency, 
and he and the World Council are 
to establish three consultative bod- 
ies: a House of Nationalities and 
States, a Senate to represent inter- 
national unions and corporations, 
and an Institute of Science, Educa- 
tion and Culture. Under the Presi- 
dent is a cabinet headed by a Chan- 
cellor of his appointment who is 
responsible to the World Council. 

Headed by. the President of the 
World in his dual capacity of. Chair- 
man and Chief Justice as well, is the 
Grand Tribunal of sixty Justices, 
each appointed on representational 
principles by the Chief Justice. By 
dividing them into five Benches, each 
with exclusive jurisdiction over spe- 
cified federal questions, the global 
workload is distributed. The Chair- 
man of the World Council acts as 
Vice Chairman of the Grand Tri- 
bunal. 

A further body, consisting of the 
Chief Justice, Chairman of the 
World Council and one Justice from 
each Bench, is the Supreme Court 
with jurisdiction to review decisions 
of the Benches in cases of unfair 
trial or faulty procedure and on mat- 
ters of substantive law when the 
Court chooses to entertain an appeal 
from the losing party or when an 
appeal is filed by the Tribune of 
the People, whose functions are to be 
described. Federal courts of first in- 
stance as well as a federal appellate 
court in each of the nine regions 
are provided for. 

Harking back to the Roman Re- 
public is the office of ‘Tribune of the 
People, an official serving for a single 
term whose function is 

. to defend the natural and civil 
rights of individuals and groups 
against violation or neglect by the 

World Government or any of its com- 

ponent units; to further and demand, 

as a World Attorney before the World 

Republic, the observance of the letter 

and spirit of this Constitution. . . .7 

To encourage the selection of a 
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Iribune who will be a true cham- 
pion of minorities and not merely 
the leader of the current opposition, 
it is provided that he shall be the 
candidate for the office receiving the 
second rather than the largest num- 
ber of votes in the election for 
Tribune in the Federal Convention. 

Rather than to place the control 
and use of the federal armed forces 
exclusively under the President of 
the World Republic, which would 
create a constant threat of dictator- 
ship, or exclusively under the World 
Council, which would tend to be 
dominated by the Councillors from 
the wealthier and 
regions, a unique body is provided 
to control and direct the armed 
forces of the World Republic and 
the militias of the states. Under the 
President of the World Republic 
in his capacity of Protector of the 
Peace there is a Chamber of Guard- 
ians made up of six members elected 
for three year terms by the World 
Council and Grand Tribunal acting 
as a single body. While the military 
budget is to be submitted to the 
World Council, the Guardians in an 
emergency may appropriate addi- 
tional funds for military purposes. 
A General Staff and an Institute of 
Technology are to assist the Cham- 
ber of Guardians. 

A federal capital, language, unit 
of currency, system of measures and 
calendar are to be designated by the 
World Government. Amendments to 
the World Constitution may be rec- 
ommended by a two-thirds majority 
in the World Council and Grand 
Tribunal and adopted by a two- 
thirds vote of the Federal Conven- 
tion. 

It is manifestly beyond the scope 
of a brief review to analyze the pro- 
visions of the Draft of a World Con- 
stitution. The enormous number of 
questions it raises will require ex- 
tended discussion which is already 
in progress. Taking the document as 


more advanced 





3. Draft of a World Constitution, Paragraph B, 
page 6. 

4. Ibid., Art. 1n, page 8. 

5. Ibid., Art. 28, page 25. 

6. Ibid., Art. 5, page 11. 

7. Draft of a World Constitution, Art. 27, 
page 25. 
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a whole, it may be described as one 
of the great pioneering documents 
in the constitutional history of the 
world. What is most 


about the Draft at this point, how- 


significant 


ever, is that in specific legal terms 
the Committee has sketched the way 
a world government could look, so 
that proponents and opponents can 
descend from the clouds and discuss 
precisely what official or what bodies 
should have what functions. Law- 
yers especially will want to study 
this pioneer document, discuss it 
among themselves and be prepared 
to explain it to inquiring laymen. 
WILLIAM TUCKER DEAN JR. 
New York University 


Tue LAW AND YOU. By Max 
Radin. New York: The New Ameri- 
can Library. December, 1948. 35 
cents. Pages 190. 


Hanoy LEGAL ADVISER FOR 
HOME AND BUSINESS. By Samuel 
G. Kling. New York: Permabooks. 
1949. 35 cents. Pages 248. 


The world of legal literature has 
witnessed the invasion of a new 
giant—albeit a giant in the guise of 
a pygmy. No literary giant, this; 
no great benefactor to the fount of 
legal erudition; no philosophic con- 
tributor to the arts and science of 
our jurisprudence; no artistic por- 
trayer of the true beauty of the 
corpus juris—none of these is our 
giant. 

Rather our giant is a new medium 
in the art of printing—a medium 
which has attained its lofty stature 
by dint of a short decade of circula- 
tion miracles. For into the domain 
of legal literature—yet dominated 
by the folio volume and the buck- 
ram binding—has come the “pocket 
book”. This is the book which one 
may actually carry in his pocket—the 
paper-covered pygmy which sells on 
every newsstand in America for 
twenty-five or thirty-five cents—the 
unimposing pygmy which is hidden 
from public gaze by the ardent 


bibliophile—the giant pygmy which 
everybody reads. 
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Whether Messrs. Radin and Kling 
have succeeded in preparing vol- 
umes of great worth and merit is 
not of primary significance. What is 
important is the fact that they have 
chosen to put their writings into 
pygmy-sized packages which give 
promise of giant-sized reading pub- 
lics. “If the law is to modernize and 
publicize itself, it may well have to 
do so in this form. And Radin and 
Kling will have been its pioneers 
in America. 

Time and time again the profes- 
sion has sought new ways to reach 
the laity. Time and time again the 
lawyer has sought to discard the 
ancient wigs and robes which yet 
conceal him from the understanding 
of the general public. Time and 
time again the attorney and coun- 
selor-at-law has tried to explain him- 
self to John and Jane Doe—and it 
hasn't been easy. 

But everybody reads “pocket 
hooks”. In 1948 alone 135,000,000 
of them were sold. True, most of 
them concerned themselves with the 
solving of gruesome murders and 
unrequited love, but not all. One 
volume, for example, consisted of 
selected articles from the Atlantic 
Monthly, and others delved into the 
fields of medicine, poetry and phil- 
osophy. 

The Atlantic Monthly volume is 
of particular significance to the legal 
profession. If such a book can attain 
a wide circulation, why not a collec- 
tion of “lawyer” stories, and why 
not a compilation of great legal writ- 
ings? Why not prepare such works 
to show the lawyer as he really is and 
to show the true significance of the 
law? The bar associations should 
take immediate steps to subsidize a 
committee to undertake such efforts. 
Some of the various “pocket book” 
publishers would be interested. 1 
know; I asked them. 

More than six years has passed 
since Max Lerner published his ex- 
cellent volume, The Mind and Faith 
of Justice Holmes, and in all that 
time a scant 8500 copies have passed 
from book-seller to reader. On the 
other hand, Dr. Radin’s “pocket 





book” hit the circulation mark of 
50,000 in a period of less than six 
When The Handy Legal 
Adviser made its first appearance it 


months. 


was in standard book form and bore 
the title of Your Legal Rights. Only 
10,000 copies of this latter volume 
were sold between February, 1948, 
and April, 1949, while Mr. Kling’s 
pygmy saw a distribution of 55,000 
in its first month of publication. 
Professor Max Radin deserted his 
chair at the California School of 
Jurisprudence during the summer 
of 1947 and traveled eastward to lec- 
ture on jurisprudence and creditors’ 
rights at the Columbia Law School. 
I was fortunate enough to be among 
his students in both of these classes 
and was still more fortunate in hav- 
ing had the opportunity to discuss 
the law and its philosophy with him 
on a number of occasions. He told 
me about The Law and You (then 
in manuscript form) and of what 
he hoped to accomplish by this work. 
He reiterated his mission in the 
preface: ‘“‘All that the book hopes 
to do is to rid anyone of the notion 
that law is something with which 
he has no relation except when he 
gets into what is called ‘trouble’ ”’ 


He begins his volume by telling 
the reader that there is no mystery 
to the law and then attempts to tell 
the story of Joseph Doakes and of 
the laws affecting the life of the said 
Mr. Doakes. The reader is intro- 
duced to some aspects of the law of 
parents and children and of hus- 
band and wives, of John Doe and the 
civic community, of legal procedure, 
the two world systems of law, the 
law merchant, labor, administrative 
law, the Constitution and the “Art 
of Justice’—all in a way that makes 
for pleasant and worthwhile read- 
ing hours. 

But Professor Radin has written 
more than an explanation and popu- 
larization of the law. He has pre- 
pared a volume which should be of 
interest to every member of the legal 
profession. In fact, one of the fail- 
ures of The Law and You is that it 
will be enjoyed and appreciated 
more by the attorney and counselor- 
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it-law and by the other professionals 
than by the man-on-the-street. Dr. 
\fax Radin is too much the scholar 
and philosopher, whether it be in a 
lriendly discussion, in a law school 
classroom or in the field of legal 
literature. 

As The Law and You transcends 
Max 
Radin ceases to be the writer and 


the mission of its preface, 
starts to display the many other facets 
the 
the 
activities of the czars of public in- 


of his personality. Here also is 
professional attorney decrying 


formation who would malign his 


calling: “In fiction, doctors, en- 
vineers, or other specialists may be 
heroes; lawyers almost never. The 
cinema knows virtually no lawyer 
except the successful trickster or the 


” 


impassioned orator. . . . 

Here is the critic-reformer casting 
darts of condemnation against the 
commercialized divorce statutes 
which “give to the law a burden of 
hypocrisy which it ought not be re- 
quired to bear’. Here is the liberal 
who warns that “we should have to 
be quite sure that a real effort on 
the part of public officials has been 
made to prevent the ‘clear and pres- 
ent danger’ arising from the labor 
disputes, and there are many cases 
in which no such assurance can be 
furnished.” Here is the critic of his 
own caste impatient with the tre- 
mendous costs of litigation and the 
unwarranted delays in the adminis- 
tration of justice. And here is the 
philosopher who concludes in part 
that, “The law can do nothing until 
social custom has relieved it of re- 
sponsibility”. 

Mr. Kling’s Handy Legal Adviser 
is of a different stamp—and of a 
different quality. Notwithstanding 
the legal knowledge which has so 
painstakingly been compiled, the 
Adviser is at best a detailed quiz 
book. It consists of a series of half- 
page introductions to a series of 1000 
questions on some of the basic fields 
of law, contracts, torts, corporations, 
etc. 

No fault can be found with the 
scope of Mr. Kling’s legal queries 
and no challenge can be made of 


the correctitude of his legal replies. 
But that doesn’t mean that a good 
book has been prepared. The law 
is not a matter of black and white 
but a matter of various shades of 
gray and no set of questions and 
answers can help but be misleading. 
Certainly this 248-page pygmy can- 
not perform the task which is too 
great for the combined forces of 
Corpus Juris and American Juris- 
prudence. 

One wonders whether it is even 
book like the 
Handy Legal Adviser. The average 
citizen would probably be better off 


advisable to write a 


in dispensing with his physician and 
following the dictates of some handy 
medical adviser than dispensing with 
his attorney and acting on the basis 
of a book of this type. Not that such 
a course of action is recommended 
by Mr. Kling, but the results of this 
book will undoubtedly point up the 
fact once again that a little knowl- 
edge is a dangerous thing. 

But whether or not the efforts of 
Messrs. Radin and Kling are to be 
praised or condemned is not of pri- 
mary import. It is enough that these 
books are the works of pioneers and 
they will perform their functions if 
they pave the way for the better 
“pocket book” pygmies of the future. 

ALBERT P. BLAUSTEIN 
New York City 


A LIBERAL ATTORNEY-GEN- 
ERAL. By George W. Keeton. Lon- 
don: James Nisbet & Co., Ltd. 1949. 
Price 15 Shillings. Pages vit, 241. 


In the recording of the lives of 
Britain’s statesmen, A Liberal Attor- 
ney-General effectively fills the gap 
between those persons occupying the 
top level of statesmanship and those 
further down who have no memor- 
For William Snowdon 
Robson the liberal 
cause in England when it was in 


ial. Lord 


championed 


“the cold shades of opposition”, 
earning for himself the title “Happy 
Warrior” and thus withstanding the 
danger of being forgotten by his 
countrymen. 


“Books for Lawyers” 


This book traces the career of 
Lord Robson from his birth in 1852 
to his death in 1918, revealing the 
accomplishments and tragedies of 
his life. It is of primary interest to 
lawyers in that it reviews in quite 
detail important 
activities as 


some several 


branches of Robson’s 
law officer, including the Trades 
Disputes Act of 1906, the constitu- 
tional struggle of 1909-1911, and the 
North Atlantic Fisheries case. 
Robson’s farmers 
and later manufacturers and indus- 
In childhood, Robson un- 


derwent an unsuccessful operation 


ancestors were 


trialists. 


for a hip ailment from which he 
never completely recovered. Prob- 
ably due to his ill health, he at- 
tended private school in Newcastle 
and early undertook to advance the 
cause of the underprivileged. Enter- 
ing Cambridge at 23, he made a 
under- 
liberal 


himself as an 
with , decidedly 


name for 
graduate 


utterances. 


Lord Robson entered the Inner 
Temple in 1877 and was called to 
the Bar in 1880. He served first in 
Parliament in 1885, was defeated in 
1886 and 1892, returned in 1895 and 
was never thereafter defeated. The 
author reveals clearly that Robson 
was not a great advocate but rather 
shows that he adopted the law as a 
breadwinning expedient and as a 
means of approach to his real ob- 
jective: politics. Despite this, Rob- 
son figured in many of the outstand- 
ing cases in the legal history of Eng- 
land during his time. In Allen v. 
Flood and in Temperton v. Russell 
he successfully advanced British 
trade unionism. His career at the 
Bar, then, he always regarded as a 
necessary preparation for, and ad- 
junct to, his political career wherein 
he boasted similar views. His politi- 
cal platforms included such planks 
as home rule for Ireland; abolition 
of the Lords’ veto; free libraries at 
national cost; free world trade; re- 
form of electoral registration and the 
enfranchisement of the unemployed 
poor. He was obviously always con- 
cerned with social and political ques- 
tions, so that the extent of his success 
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“Books for Lawyers” 





at the Bar may be the measure of 
his ability, but it is no evidence of 
his real intentions. 

Of particular interest to American 
attorneys will be Chapters 8 and 9, 
the first of which outlines in great 
detail the office of Attorney-General, 
tracing the history of the King’s 
First Attorney from 1253 (38 Henry 
III) to the present. Chapter 9 deals 
with the law officer and his duties. 

Robson was Law Lord, and this 
ofhce the author considers to be one 
of the least desirable gifts of the 
Crown. He pictures the Attorney- 
General, in the eyes of the public, 
as a sort of ministerial spy and in- 
former. To this job, however, Lord 
Robson evidently brought a great 
deal of ability plus an honest desire 
to carry out his duties faithfully. 
The book contains several laudatory 
statements about Robson by many 
of the top-level statesmen of Britain 
during that period. 


A Liberal Attorney-General has 
several shortcomings, not the least 
of which is its handling of Robson’s 
campaigns for Parliament. The au- 
thor spends too much time with 
irrelevant details, excerpts from 
political speeches, and side issues so 
that he nearly beclouds the over-all 
struggle of a liberal candidate’s 
political life. He also seems more 
concerned with maintaining the 
proper chronology of Robson’s life 
than with grouping together the 
important events in that life. As 
frequently happens in biographies, 
a one-sided picture of the subject’s 
personality is painted, leaving sim- 
ply to guesswork the rest of the 
individual’s character. 


Although the book has faults, it 
deserves respectful attention and is 
a real contribution to legal literature 
in that it charts the fascinating 
course of one liberal English states- 
man and lawyer through more than 
fifty years of British governmental 
and legal history. It is the typically 
tragic story of the official career of 
a man who spent his energies at his 
job—of a lawyer who fought, often 
alone, for those principles which, 
radical as they were at that time, 
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later came to be accepted as part 
of the fabric of British legal pro- 
cedure and government. 


RALPH ROGER WILLIAMS 
Macon, Georgia 


Business LAW. By Thomas 
Conyngton and Louis O. Bergh. 
Fourth Edition. Revised by Louis 
O. Bergh. New York: The Ronald 
Press. 1949. $5.00. Pages 866. 


In 1765, Blackstone wrote: “A 
competent knowledge of the laws of 
one’s country is the proper accom- 
plishment of every gentleman and 
scholar, and is almost an essential 
part of a liberal education.” Almost 
two centuries have passed and a 
competent knowledge of the law is 
still not an essential part of a liberal 
education. The average liberal arts 
curricula contain a course or two in 
constitutional law and international 
law, but next to nothing relating to 
the common law. 

The study of law is confined to the 
law schools in the training, for the 
most part, of professional lawyers, 
and to the commerce schools in the 
education, primarily, of businessmen. 
The person seeking to fulfill his lib- 
eral education or to complete his 
cultural background with some 
knowledge of the common law must 
go to a law or commerce school, 
and since law schools are expensive 
and time-consuming, most of such 
persons find their way to a commerce 
school. Fortunately, the commerce 
schools seem to have accepted the 
challenge. The somewhat distasteful 
term of “commercial law” has been 
fully abandoned in favor of “business 
law” and the departments of business 
law in the schools of commerce are 
expanding in terms of numbers of 
students and instructors and of 
breadth and quality of instruction. 

The trend toward improved in- 
struction seems to be progressing 
along two lines: (1) the introduction 
of the case method of study in com- 
merce schools, and (2) the expan- 
sion of the scope of the subject-mat- 
ter beyond the narrow confines of 
traditional business law. Both trends 


are reflected in recently published 
text books in the field. 


The first trend is best exemplified 
by the first three volumes of the con- 
templated four-volume edition of 
Teevan and Smith, Business Law 
(West Publishing Company), which 
are combined case- and _ textbooks. 
The cases are printed as fully as in 
law school casebooks, and at North- 
western University School of Com- 
merce where the books were intro- 
duced, instruction is largely pat- 
terned on the case method, as dis- 
tinguished from the traditional lec- 
ture and text method of commerce 
schools. 


The second trend is well illustrated 
by the appearance of the fourth edi- 
tion of the popular Conyngton and 
Bergh, Business Law (The Ronald 
Press). This large volume covers 
all the traditional business law sub- 
jects, such as contracts, agency, part- 
nerships, corporations, sales, negoti- 
able instruments, insurance, personal 
property and baiiments, real prop- 
erty, bankruptcy and federal regula- 
tion of business, but also contains a 
series of innovations in the selection 
of subjects and the treatment of 
subject-matter. 

In the first place the distinction 
between an agent and an employee 
has been emphasized by the division 
of the ordinary subject of agency 
into two separate books, as the large 
divisions of the tolume are called, 
one entitled “Agency” and dealing 
with contractual relations among 
principals, agents and third parties, 
and the other entitled ‘“Employ- 
ment” and dealing with tort respon- 
sibility and workmen’s compensation 
laws, as well as the nature of the 
employment relation and employ- 
ment contract. 

The subject of sales is treated in 
several chapters under Part | of a 
book entitled “The Law in Relation 
to Sales,” other parts of which are 
called ‘Unfair Market Practices”, 
“Sales Representatives” and “Com- 
mon Carriers”. The chapter on sales 
representatives discusses the legal as- 
pects of the relation between a man- 
ufacturer or producer and his dis- 
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tributors, factors, selling agents and 
salesmen. 

Similarly the subject of negotiable 
instruments is merely one part of a 
book entitled ““The Law in Relation 
to Finance”. Other parts of this book 
are called ‘Instruments for Creating 
Credit” with chapters on documents 
of title as collateral security, condi- 
tional sales, chattel mortgages, real 
estate mortgages, liens, , suretyship 
and guaranty, rights and defenses of 
surety and guarantor, commercial 
guaranties, and surety bonds; a part 
on “Banks and Banking”; and one 
on “Financial Statements”. 

The fact that entire chapters have 
been devoted to these various sub- 
jects indicates the extent to which 
this volume departs from the tradi- 
tional subject-matter of business law. 
It is interesting to note that this 
departure is along lines suggested by 
the Section of Corporation, Banking 
and Mercantile Law of the American 
Bar Association, which is known as 
the “Business Law” Section and 
which publishes the quarterly Busi- 
ness Lawyer. 

The present volume, it should be 
pointed out, not only contains many 
new subjects but also introduces 
some novelty of treatment. Like the 
more traditional business law book, 
it contains very brief summaries of 
important cases interspersed with the 
text material. However it also con- 
tains 693 “case problems” at the end 
of the chapters. This is a modifi- 
cation of the case method. As Mr. 
Bergh points out, “the method is to 
state facts rather fully but not to 
state the issue. . . This plan, unlike 
the ordinary case method which sets 
out the court’s actual decision and 
reasoning, requires the student to 
reach his own solution, which is cor- 
rected or reshaped in class discus- 
sion.” There may be some question 
as to the respective merits of this 
method and the case method, but in 
any event, the experiment is worth- 
while. 


In conclusion, it is hoped that 
books such as this one reach the 
hands of an ever-increasing group 


of Blackstone’s “gentlemen and 


scholars” seeking a liberal education. 
BENJAMIN WHAM 
ROBERT 
Chicago, Illinois 


\. SPRECHER 


Customs VALUATION IN 
THE UNITED STATES. A Study 
in Tariff Administration. By R. El- 
berton Smith. Chicago: University 
of Chicago Press. 1948. $7.50. 


A well-written book on a hereto- 
fore neglected subject. The book evi- 
dences a little 
known field of the law, and consti- 
tutes the first unofficial study of 
some of the very interesting ques- 


much research in 


tions discussed therein. 

The historical treatment of the 
subject is of great value to all stu- 
whether 
from an economic or legal stand- 
point. Certainly no one should em- 
bark on a study of customs law with- 
out reading this book. However, it 
should be read carefully with the 
thought always in mind that the au- 
thor, perhaps unfortunately, appears 
to have approached the subject over- 
come by a firm belief in that un 
realistic concept, free international 
trade, and to look with suspicion 
upon all protective features as being 
at least immoral, if not wholly ille- 
gal. He has fallen into the error of 
some of his predecessors in this field, 
of dramatizing unusual and obvi- 
ously abnormal rates of duty, admin- 
istrative actions and judicial decrees, 
without an adequate presentation of 
the normal. These selected examples 
of apparently unconscionable action 
should not be confused with the 
overwhelming majority of thorough- 
ly normal settlements of the dis- 
putes between the taxpayer and his 
government. : 


dents of customs tariffs, 


The author’s “landed cost” theory 
as a basis for dutiable value is, of 
course, untenable. It is even more 
than the foreign 
home consumption value which he 
so vigorously denounces. American 
valuation has, of course, been a dead 
issue for many years, and, as he says, 
exists now only in the coal-tar prod- 
ucts schedule, and as an emergency 
rate in the inoperative so-called 


discriminatory 


“Books for Lawyers” 


“flexible tariff” provision. It would 
seem only fair to state that this 
American valuation did accomplish 
the firm establishment of the Ameri- 
can coal-tar industry upon which we 
were so completely dependent in 
World War II. All the forms of valu- 
ation which are discussed have, at 
some time, performed a useful and 
very realistic function, and it seems 


unfortunate to condemn them so 


severely now. Pr 

The treatment of the process of 
judicial review is excellent, but again 
the author seems to be tempted away 
from the analytical to the critical, 
and to select a handful of “sour court 
decisions”, when he might have dis- 
cussed the thousands of “run of the 
mine” cases in which the customs 
courts have performed a signal serv- 
ice in the cause of independent ju- 
dicial review. of administrative de- 
cision, resulting in substantial justice 
to the government and to the foreign 
traders concerned. These courts like 
all others go wrong sometimes. The 
author points out some decisions, 
such as those having to do with 


“foreign value”, “home consumption 
value”, “wholesale quantities”, “‘or- 
dinary course of trade”, etc., which 
he states to be unsound, and surely 
he will find plenty of support among 


the members of the customs Bar, 
but the fact should not be over- 
looked that the courts have by al- 
most direct statement invited Con- 
gress to amend those legislative 
provisions if the court’s theory 
thereon is repugnant to Congress. 

The members of the Bar, and 
those whose studies require a knowl- 
edge of customs administration and 
jurisprudence, undoubtedly owe a 
debt of gratitude to Mr. Smith for 
the production of this first over-all 
discussion of the subject of customs 
valuation. He is to be congratulated 
on his perseverance in research in 
material so badly indexed, and so 
widely separated geographically. 
There is no study on customs admin- 
istration or jurisprudence which has 
been set forth in a more orderly or 
pleasing manner. 

ALBERT MacC. BARNES 

New York, New York 
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THE SUMMER INSTITUTE on Interna- 


tional and Comparative Law to be 
held at the University of Michigan 
Law School, August 5-21, will be a 
comparative survey of current de- 
velopments in the law relating to 
foreign trade. Practical problems in 
international sales, transportation 
and payments will be discussed dur- 
ing the first ten days; the last week 
will emphasize the principles of pri- 
vate international law applicable to 
international transactions. 

The .following will present sig- 
nificant aspects of the subjects under 
discussion and will be available for 
consultation: Henri Batiffol, Dean 
of the Faculty of Law of the Univer- 
sity of Lille, France; Professor Ron- 
ald H. Graveson, of the University of 
London, England; Ernst Rabel, for- 
merly Professor of Law at the Univer- 
sity of Berlin; and Hessel E. Yntema, 
Research Professor in Comparative 
Law, University of Michigan. 

No fee will be required for attend- 
ing the Institute. Further informa- 
tion regarding the Institute and ac- 
commodations at the Lawyers Club 
can be obtained by writing William 
Sprague Barnes, Summer Institute 
Committee, Michigan Law School, 
Ann Arbor, Michigan. 


JupGE ALBERT L. Reeves, of the Fed- 
eral District Court in Washington, 
D. C., in a recent interview, accord- 
ing to the Washington Sunday Star, 
made the following excellent state- 
ment of the duties of a trial judge in 
passing on the admissibility of evi- 
dence: 

A judge should decide on the side 
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ol liberality as far as proof is con 
cerned. Sometimes he may open the 
gates to allow proof that leads only 
to a dead end. But if he excludes prool 
that might lead to some_ purpose, 
justice will be defeated. If there is any 
doubt, it should be resolved for the 
defendant. A judge should not be 
too quick to shut off testimony. Time 
is of no consequence when justice is 
involved. A judge ought to do justice 
thoroughly and sincerely but he ought 
to do it diplomatically so the people 
will understand the reason for his 
course. I am thoroughly convinced 
‘that the people of America with their 
fine sense of sportsmanship, if they 
think a judge is sincerely and honestly 
trying to do his duty, will be very 
tolerant of any mistakes he may make. 


® OUR ATTENTION has been called to a 
new plan for educating high school 
students in the fundamentals of gov- 
ernment through an article in the 
May, 1949, issue of The American 
Legion Magazine, by Will Oursler. 
Thousands of Nebraska’s high school 
teen-agers are taking part in activities 
designed to give a laboratory demon- 
stration of how local government op- 
erates. Chief Justice Robert G. Sim- 
mons, of Nebraska’s Supreme Court, 
conceived theeidea for this “youth 
movement” in 1946, as an outgrowth 
of his conviction that too few Ameri- 
cans understand the tremendous role 
local and county officials play in the 
machinery of democracy. This proj- 
ect of new technique in citizenship 
building is known as Cornhusker 
Boys’ and Girls’ County. It includes 
weeks of study, campaigning and 
elections and participation in mock 
trials. “Office holders’ under the 


plan are all juniors in high school. 
Students .of all high school classes 
take part in the program, which ex- 
tends over several weeks, beginning 
with registration of all students fon 
one of two parties—‘‘Federalists’” or 
“Nationalists”. ‘The program in- 
cludes actual participation in the 
operation of county offices. If county 
court is in session, part of the day 
is given over to allowing teen-ager 
judges and court officials to observe 
actual cases. 

The juvenile county project is set 
up as a corporation with Judge Sim- 
mons as president and seven mem- 
bers of the Legion and its Auxiliary 
on the executive board. 


A Tora. or 59,807 READERS—an all- 
183,197 


books in the collections of the Law 


time high—made use of 


Library in the Library of Congress 
during the last fiscal year, it is stated 
in the recently published Annual 
Report of the Librarian of Congress. 
The increase in readers was 9 per 
cent over the total number in the 
year preceding, but because of the 
unusually large increase in the use 
of the Law Library during the fiscal 
year 1947, it reflects also a 77 per 
cent rise in the annual number of 
readers and inquirers since June 
30, 1946. 

The reference demands upon the 
staff of the Law Library increased 
considerably more, however, than in 
direct proportion to the number of 
readers. Contrasted with the 9 per 
cent rise in readers, for example, 
there were increases of 32 per cent 
in the number of books issued, of 
37 per cent in the number of readers 
receiving personal assistance, and of 
28 per cent in the number of con- 
ferences required on methods for 
conducting research. In addition, 
telephone requests from Congress in- 
creased 22 per cent and those from the 
general public were up 32 per cent. 
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PAGE 





FRANK E. HOLMAN 








® Last September, on assuming the 
office of President, I made the fol- 
lowing statement which was pub- 
lished on the cover of the Septem- 
her issue of the JOURNAL: 

We of this profession are sworn to 
uphold the Constitution and laws of 
our country, its form of government, 
and the institutions and _ liberties 
which havé made our nation great 
and our people free. We are pledged 
to a federal republic, to the constitu- 
tional separation of the powers of 
government, to the rights and duties 
of States and localities, to resistance 
to encroachments by any one de- 
partment of government upon any 
other, to the defense of individual 
rights against arbitrary powers and 
against bureaucratic centralizations 
which break down the impartial rule 
of law and substitute uncontrolled 
official discretions. 

It seems to me the foregoing pro- 
nouncement epitomizes the obliga- 
tion and creed of our profession. In 
traveling about the country during 
the year, I have encountered among 
lawyers, regardless of party afhilia- 
tions, an almost universal loyalty to 
the principles of American constitu- 
tional government and an outspoken 
opposition to all forms of statism. 

“Statism” is a word of recent ori- 
gin. It is simpler, and in many re- 
spects more descriptive of modern 
forms of arbitrary government, than 
the word “totalitarianism”. 
braces any form or structure of gov- 
ernment that exalts and 
the power of government and sup- 
presses the freedom of the indi- 
vidual citizen. Statism always in- 
volves a regimentation of the citizen 
and a reduction of the citizen to the 
status of being a ward or pawn of 


It em- 


increases 


government. 


At the time our federal republic 
was established no government be- 
fore had ever been organized on the 
principle that the individual citizen 
is endowed by his Creator with in- 
alienable rights and that the only 
purpose of having a government is 
to set up an organization which will 
assure and protect the rights and lib- 
erties of the individual, not only as 
against other individuals, but also 
as against encroachments by the of- 
cials of government. Our forefathers 
feared the power of government. 
Washington said: “Government is 
not reason, is not eloquence—it is 
force! Like fire, it is a dangerous 
servant and a fearful master.” 

By our Constitution and by our 
Bill of Rights certain specific and 
limited functions of government 
were conferred upon the officials of 
our Federal Government. It was to 
be a government of delegated pow- 
ers only, and the people, by the 
Constitution, the Federal 
Government to do anything not spe- 
cifically authorized by the Constitu- 


forbade 


tion. The Government had no reser- 
voir of implied powers to embark 
upon a welfare and a socialistic type 
of government. 

Our forebears had no intention of 
having the state provide for the so- 
cial and economic well-being of the 
citizenry. They were particularly de- 
termined to avoid building up a 
strong centralized government where 
the rights of the state and the rights 
of the individual would be lost in a 
maze of bureaucratic controls. 

However, in spite of all the safe- 
guards which were set up to avoid 
centralized government and the regi- 
mentation of the citizenry, the 


American people during recent years 
have been beguiled into forgetting 
the importance of avoiding centrali- 
zation of power and bureaucratic 
controls. They have become the vic- 
tims of catch phrases, like “freedom 
from want’, “freedom from fear”, 
“social justice”, “economic equality”, 
etc. Many high officials, sworn to pro- 
tect and defend the Constitution, 
have preferred to curry favor with 
the people by supporting proposals 
for a welfare and collectivist type of 
government. No thinking lawyer 
will deny that the American con- 
cept of a constitutional republic is 
the antithesis of a welfare or pater- 
nalistic type of government. Yet law- 
yers articulate in 
pointing this out to the people. In 
meeting lawyer groups throughout 
the country during the year, the 
thought has often come to me that 
our profession is like a sleeping 
giant, in that it ‘could exercise an 
enormous influence toward the pres- 
ervation of our federal republic if it 
only bestirred itself to do so. In spite 
of the age-old banter and Dickensian 
satire about lawyers, I find that in 
every community they represent that 
community’s most influential group 


have not been 


in the field of law and government. 
So long as we have and retain gov- 
ernment by law instead of by men 
I do 
what the Survey of the Legal Pro- 
fession will finally show, but to the 
extent that the influence of the legal 
profession on public affairs is less 
than formerly, it is, in my opinion, 
because the lawyers are failing to 
assert the great power and influence 
which they possess. 


this should be so. not know 


At no time in American history has 
the influence of our profession been 
more needed for the preservation of 
sound government, and unless our 
profession .rouses itself it may be- 
come as impotent as the giant of 
Gulliver's Travels, and when it final- 
ly awakes to the challenging issues 
of the day find itself effectually 
staked down by the bureaucratic 
controls devised and administered by 
the modern Lilliputians of a com- 
pletely centralized government. 
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a it Is Not Enough Just To Want 

World Government 
We earnestly recommend to every reader of the JOURNAL 
a careful perusal! of W. T. Holliday’s “World Law or 
World Anarchy” in this issue beginning at page 641. 
Mr. Holliday is an observer of keen insight and marked 
ability. In his view ‘“‘although we have protested that 
we want peace, we have expressed no willingness to 
follow the only road which can lead to peace and se- 
curity”. He refers to a World Federation. In his closing 
paragraplt he draws the conclusion that for progress 
we must look to lawyers with a clear inference that 
they have not lived up to their obligations. If this be 
true no small part of the criticism must rest with the 
American Bar Association. 

So far as we know, the Association made no secret of 
its disappointment at the comparative impotence of the 
United Nations. We think that it would be hard to find 
a member who would not admit that a respectable 
argument could have been made for desertion of the 
structure and institution of efforts to found a more sub- 
stantial one. The choice “was, however, to work within 
the United Nations. Mr. Holliday evidently believes 
that the Association has permitted itself to be too closely 
confined by the frame of the existing structure. Perhaps 
it has. At any rate he, like the Association, believes in 
building upon what we have. 

His confidence in the moral power of a court, as dis- 
tinguished from the power of the sheriff, while it would 
probably not be shared by a majority of lawyers, results 
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only in a difference of emphasis. All would agree that 
world government by police is the very thing that we are 
fighting. How to assure ourselves that the police will 
act only pursuant to the decree of the court is presum- 
ably one of the details, the discussion of which, Mr. 
Holliday believes, would obscure the fundamental pro 
ject. He does, however, boldly tace the controverted 
matters of “political questions” and immigration. 

The problem is something like that of the admissibil- 
ity of evidence which is not apparently relevant. The 
litigant said, “I can’t prove my whole case in one 
breath”, and the law said, “All right, your evidence will 
be admitted subject to connection”. We wish that Mr. 
Holliday could prove his whole case at once but, since 
it is manifestly impossible, we accept his article as a val- 
uable contribution to the subject. Let no one think, 
however, that any substantial sentiment can be aroused 
in the American people toward surrender of any part 
of their sovereignty until they know just what it is 
proposed that they shall receive in exchange. 
ws The Coplon Trial 
It is not easy to preside with equanimity and dignity 
at the trial of a defendant accused of disloyalty to our 
country. It is not easy to maintain the ideals of our 
jurisprudence for the protection of one accused of sub- 
versive activities against those ideals. Judge Albert L. 
Reeves has, however, proved that it can be done. His 
direction of the Coplon trial, like the fair and dignified 
conduct of other judges in similar trials, sustains the 
principles of the founders of our country regarding in- 
dependent judges of secure tenure. Judge Reeves de- 
serves and is receiving the hearty commendation of loyal 
Americans for his fair and impartial attitude toward all 
persons engaged in the Coplon trial. As he said, he 
struggled ‘‘to see that the defendant had a fair trial”. 
He pronounced the solemn “judgment and sentence 
of the law.” That is a highly commendable attitude, 
but an attitude difficult to maintain in a case where 
emotionalism is so prevalent. As Judge Reeves re- 
marked, in the country to which the defendant sought 
to give information “I question whether there would 
have ever been a trial”. No doubt in that country there 
would have been summary execution. But our courts 
dare not adopt the standards of those who oppose our 
system. As stated our ideals must be maintained to 
insure just treatment even for those who seek to under- 
mine them. The judicial decorum of Judge Reeves and 
other judges engaged in similar trials demonstrates to the 
world the superiority of our system of government. 
Judge Reeves spoke of the defendant as a young woman 
of brilliant mind and with brilliant prospects and then 
inquired what prompted her to do what the jury had 
found her guilty of doing. He mentioned Benedict 
Arnold and other brave and able persons who suddenly 
for some reason “lost their perspective and did things 
they ought not to have done”. 
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The explanation of Miss Coplon’s conduct is found 
in the false philosophy of life and government which 
has been so prevalent, especially among the younger 
generation, in recent years. The cynicism, positivism, 
economic determinism and communistic atheism is 
contrary and adverse to the moral philosophy and nat- 
ural law upon which this country was founded. Many 
young people today have become imbued with an atti- 
tude toward life and law and government which is 
absolutely destructive of our political and legal ideals. 
Without admitting to themselves that their conduct is 
treasonable or subversive, many people today with mis- 
taken notions of tolerance, academic freedom and free 
speech advocate principles which are destructive of the 
fundamental principles of our Declaration of Inde- 
pendence and of our Constitution. Judith Coplon is 
a tragic victim of that subversive and destructive mod- 
ern sophistry. The law presumes that she intended the 
natural and probable consequences of her acts. The 
law therefore had to be enforced strictly and sternly. 
Judge Reeves demonstrated that our law can be efh- 
ciently administered with strict yet compassionate justice. 





From a Member of Our 
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= Begone with the Wind! 


Much has been written and more said about the im- 


portance of brevity, simplicity and clarity in judicial 
opinions; and some of the best articles on the subject 
have been written by judges. Nevertheless, we still see 
opinions that ramble through the dictionary and some- 
times one that “is a riddle wrapped in mystery inside an 
enigma”, as was said by Winston Churchill about the 
action of the Russians. Space will not permit more 
than a reference to “leading cases” and brief comment. 
With an unabridged dictionary at hand one may at 
least enlarge his vocabulary by reading an effusion in 
Old Colony Bondholders v. New York, N. H. & H. R. 
Co., 161 F. (2d) 413. On page 450 the author, dis- 
agreeing with valuations made by the Interstate Com- 
merce Commission in a railroad reorganization case 
under Section 77 of the Bankruptcy Act, has this to say: 
If however, the Commission is sustained in this case, and 
accordingly, behaves similarly in future cases, then its con- 
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duct will indeed be a mystery. Its so-called “valuations” 
will then be acceptable, no matter how contrived. In that 
event, it would be desirable to abandon the word “valua- 
tion”—since that word misleadingly connotes some mod- 
crately rational judgment—and to substitute some neutral 
term, devoid of misleading associations, such as “aluation”, 
or, perhaps better still, “woosh-woosh”. The pertinent doc- 
trine would then be this: “When the I. C. C. has cere- 
monially woosh-wooshed, judicial scrutiny is barred.” It 
would then be desirable to dispense, too, with the Com- 
mission’s present ritualistic formula, “Taking into con- 
sideration, etc.,” replacing it with patently meaningless 

words—perhaps the same words spelled backward, (i. e., 
“Gnikat otni noitaredisnoc, etc.”). Then no one would 
be foolish enough to believe that the figures in a Com- 
mission plan necessarily have anything to do with delibera- 
tion, but everyone would know that the figures might well 
have been the product of omphalic inspiration, or ornitho- 
mancy, or haruspication, or aleatory devices, and that the 
conclusions of the I. C. C. might well be but the conjura- 
tions of mystagogues. 

The writer of that opinion did not heed the advice 
of one of his colleagues (see Cabell v. Markham, 148 
F. (2d) 737, 739) “not to make a fortress out of the 
dictionary”. Fortunately, it was a dissenting opinion 
and no one was compelled to take up valuable time 
consulting the dictionary to determine whether the 
fortress was impregnable. 

Except, of course, where technical words are nec- 
essary a judicial opinion, of all writings; should be in 
plain language, readily intelligible if not to one “who 
runs”, at least to the parties and their counsel in partic- 
ular and to judges and lawyers in general. 

This is not to say that an opinion should be prosaic. 
And style may be achieved without being pedantic. 
Original expressions sparkling in an opinion may give 
pleasure to the reading, impress the points and aid the 
memory. Pleasing and striking, indeed, are: “...a 
fiction intended to beautify what is disagreeable to 
the sufferers”. (Holmes, J., at page 446 in Tyson and 
Brother v. Banton, 273 U. S. 418); “There is no need .. . 
to plot it on the legal map”. (Cardozo, J., at page 60 in 
IV. B. Worthen Company, Trustee, v. Kavanaugh, Trus- 
tee, 295 U. S. 56); “It is a part of wisdom particularly 
for judges, not to be victimized by words.” Frankfurter, 
]., dissenting in Shapiro v. United States, 335 U. S. 1; 

. with as little bewordling and as few reasons as pos- 
sible” (Hutcheson, J., at page 944 in Commissioner v. 
McLean, 127 F. (2d) 942); “A jury which felt itself co- 
erced by such language [of the judge] would have 
lacked all independence of mind; would have been no 
better than a sounding board for any judicial whisper.” 
(L. Hand, J., at page 801 in United States v. Olweiss, 138 
F. (2d) 798); “An old proverb warns us to take heed lest 
we ‘walk into a well from looking at the stars’. (Jack- 
son, J., dissenting in Terminiello v. Chicago, decided by 
the Supreme Court May 16, 1949); “Resort to the policy 
of a law may be had to ameliorate its seeming harshness 
or to qualify its apparent absolutes.” (Douglas, J., at 
page 409 in Markham v. Cabell, 326 U.S. 404). 


But an expression which is pure poetry may be utterly 
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obscure. In Welch v. Helvering, 290 U. S. III, the 
judge, on page 115, speaking of deductions for business 
expenses allowed under the Revenue Act, was really 
inspired by the Muse when he wrote: 

The standard set up by the statute is not a rule of law; it 
is rather a way of life. Life in all its fullness must supply 
the answer to the riddle. 

How many judges could agree on the answer to be 
made under this illuminating standard! 

Simplicity and clarity may be more important even 
than soundness of judgment, for an “opinion cannot be 
understood if it is not clear, and simplicity aids in 
the understanding.”” Long ponderous opinions, really 
amounting to philosophical essays! in some cases, with 
a veritable forest of footnotes (which, by the way, have 
been known actually to cite as authority a book or 
article by the author himself) require time and effort 
for judges and lawyers to understand, not to mention 
the time of the judges who write them. Wandering 
among words does not make for simplicity, although 
it may give the author standing as a judicial lexicog- 
rapher; nor do “weasel words” make for clarity, albeit 
they may make the author famous as a judicial juggler 
of words. 

Of course lack of simplicity is as nothing to the lack 
of clearness, which may be tragic in the loss of time 
and money consumed in the multiplicity of law suits 
that are sure to follow. AmbiguouS opinions are the 
despair of judges and lawyers who must try to interpret 
them. (We do not imply that they are ever deliberately 
intended, as intimated in a dissenting opinion in 
Bridges v. California, 314 U. S. 252, when it refers on 
page 279 to “the careful ambiguities and silences of 
the majority’). 

The now famous Dobson case (Dobson v. Commis- 
sioner, 320 U. S. 489, decided in 1943) probably caused 
more confusion among the circuit courts than any other 
case in modern history. The majority opinion stunned 
judges and lawyers—particularly, no doubt, counsel for 
the parties—by holding, contrary to the traditional con- 
cept of judicial review, that even law questions decided 
by the Tax Court would not be reviewed unless there 
was a “clear-cut mistake of law’. In the opinion of many 
judges and lawyers this practically prevented any review 
at all. Mr. Randolph Paul, the eminent tax authority, 
in his book, Federal Estate and Gift Taxation, 1946 
Supplement, devotes more than a hundred pages to 
a discussion of the confusion which followed in the 
circuit courts as a result of this decision and other re- 
lated decisions of the Supreme Court. The confusion 
was evidenced by scores of conflicting opinions. On 
page 519 he says: “A circuit court could only gaze at it 
{the Dobson opinion] in bewilderment and fondly 
hope that its guess managed to turn out right”; and on 
page 493: “The opinions which followed in the wake 





1. For a notable essay on fish, with citations to the Bible, Encyclopedia 
Britannica, Shakespeare, Browning, Gray, Chesterton and Blackstone, the 
reader is referred to Hampton v. North Carolina Pulp Co., 49 F. Supp. 625. 
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ol the Dobson decision seemed to be engaged in a con- 
spiracy in restraint of understanding.” Happily, the 
80th Congress finally came to the rescue of the despair- 
ing circuit judges by amending the Internal Revenue 
Code to provide that decisions of the Tax Court should 
he reviewed in the same manner and to the same extent 
as decisions of the district courts in civil actions tried 
without a jury. (26 USCA, Section I141 (a)). 

Almost as great confusion has also been brought 
about by decisions of the Supreme Court over the past 
ten years under the Railroad Employers’ Liability Act 
(45 USCA, Sections 51-60), which decisions, in the opin- 
ion of many judges and lawyers, in effect, have changed 
the law of negligence as to carriers and made them 
insurers of their employees; or provided a judge-made 
Workmen’s Compensation Law for the railroads. This 
confusion is noted, apparently with pained surprise, 
and the change emphatically denied by the majority 
opinion in the latest case. (Wilkerson v. McCarthy, 69 
S. Ct. 413, decided January 31, 1949). In this case 
“safety chains” had been provided by a railroad to keep 
employees from using a board walk across a pit. The 
record showed, according to the dissenting opinion of 
Mr. Justice Jackson on page 424, that “any person 
undertaking to use the board as a cross walk had to 
complete involved contortions and gymnastics”. He 
says that, nevertheless, the majority held “that if em- 
ployees succeeded in disregarding the chains and forced 
passage frequently enough to be considered ‘customary’, 
and the railroad took no further action, its failure so to 
do was negligence”. 
rule would no doubt apply if the railroad’s precau- 
tion had consisted of a barricade or an armed guard”. 
The railroads might chain their employees—but even 


He then remarks that “the same 


then it might become “customary” to slip the chains 
or break the locks. Perhaps the confusion could be 
cleared up if the judges of the lower courts would rec- 
oncile themselves to a statement in a recent editorial 
in the JourNAL (“The Liability of Carriers’, 35 A.B.A.]. 
318; April, 1949) that “In view of that positive state- 
ment, [in the Wilkerson case that there has been no 
change in the law of negligence] the change in the law 
must be accounted for by a change in the meaning of 
words used”. Maybe the writer of that editorial had in 
mind Mr. Justice Holmes’ expression: “A word is not a 
crystal, transparent and unchanged, it is the skin of a 
living thought and may vary greatly in color and con- 
tent according to the circumstances and the time in 
which it is used.” (Towne v. Eisner, 245 U.S. 418, 425). 

These opinions may be extreme examples; but they 
could well be kept in mind by every judge. When he is 
tempted to make a display of erudition he should re- 
flect on what Dr. Samuel Johnson said an old teacher 
told him, “Read over your writing and, whenever you 
meet with a passage you think is particularly fine, strike 
it out!” and on Emerson’s famous saying, “Nothing is 
more simple than greatness; indeed, to be simple is to 
be great”. And more important, he should remember 


Editorials 


the advice of Quintilian, the famous Roman rhetorician 
and critic, ““The writer should so write that his readers 
not only may but must understand”. Certainly, this 
should apply to a judicial opinion more than to any 
other writing, except, of course, a physician's prescrip- 
tion, or perhaps plans for a suspension bridge. 

What has been said here should also apply to law- 
yers’ briefs. Often the longer the brief, the shorter the 
reading by the judge. 

\SHBEL WeBsTER DosyNns 
Litthe Rock, Arkansas 





Editor to Readers 





Lt. Col. Charles Richardson, Jr., 
Monterey Peninsula Chapter [California] of the Re- 
serve Officers Association recently requested that some 


Secretary of the 


editorial mention be made of a resolution adopted 
by that chapter relating to the proposed Uniform Code 
of Military Justice passed by the House and now pend- 
ing before the Senate. Excerpts from the resolution 
are set forth below, followed by comment written by 
George A. Spiegelberg, of New York, Chairman ol the 
\ssociation’s Committee on Military Justice: 

BE IT RESOLVED that the members of the Monterey 
Peninsula Chapter of the Reserve Officers of the United States 
feel that HR 4080 titled: “A Bill To Establish a Uniform Code 
of Military Justice,” approved 5 May 1949 by the United 
States House of Representatives, and now referred to the 
United States Senate for its consideration and action, should 
be amended before final passage to include the following safe- 
guards: 

1. That no member of the Armed Forces shall be tried by 
a general court martial appointed by the Commanding Officer 
of the Command in which the accused was serving at the time 
of the commission of the alleged offense. 

2. That the Trial Judge Advocates and Defense Counsel 
of all general courts martial shall be qualified lawyers with 
law degrees, who are admitted to practice before the highest 
court of a state and who have been appointed by the Judge 
Advocate General to serve as such Trial Judge Advocates and 
Defense Counsel on a full duty basis, and who are rated by 
and promoted upon the recommendation of the Judge Ad- 
vocate General. 

3. That the Law Member of each general court martial 
shall likewise be a qualified Jawyer, having a law degree and 
who is entitled to practice before the highest court of a state. 
Also that the Law Membe: of each general court martial shall 
in all respects be a member of such court martial, entitled to 
participate in the discussions and deliberations of the court 
on all questions of findings and sentence, as well as to vote 
with the other members of the court. Furthermore that the 
rulings of the Law Member on all questions shall be made a 
part of the record of the proceedings for appellate review. 

* . € 

7. That it shall be made an offense punishable by dismissal 
from the service, for any officer to attempt to either dictate 
to, or improperly influence the decision of a court martial, 
or to in any manner penalize by reprimand or otherwise, the 
members of a court martial on account of the decisions of 
such a court martial. 

8. That in every general court-martial proceeding, the 
accused shall have the unqualified right to a pre-trial investi- 
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gation during which the accused shall have the right to con- 
front and to cross-examine the accuser and all witnesses, and 
this right shall be jurisdictional. 


. * * 


11. That in times of peace it shall be illegal to confine any 
member of the Armed Forces for a period of more than 
thirty days without bringing the accused to trial, and in all 
cases in which there be confinement in excess of thirty days 
without trial, written explanation shall be forwarded to The 
Judge Advocate General by the Commanding Officer of the 
Command where the accused is so confined. 


* * ¥ 


Mr, Spregelberg’s Comment: 

Before the current session of Congress closes a Uni- 
form Code of Military Justice will almost surely be 
adopted. Though an improvement on existing military 
law, it falls far short of the minimum desirable reforms, 
as this JOURNAL has frequently pointed out. The major 
reform still to be effected is in substance recommenda- 
tion numbered “1” It is inter- 
esting to note that almost without exception the veterans 


in the above resolution. 


associations, including the American Legion, as well as 
the overwhelming majority of bar associations, favored 
the checking of command control of the courts, but that 
the Congress has steadfastly refused to interfere in any 
way with the greatest vice in the entire system. Though 
time is short there may still be opportunity to effect this 
essential reform if the public can be made to realize the 
natural results which flow from permitting the real 
accuser to pick the attorneys and the court and to sit 
in judgment on the verdict. 

Many of the twelve other recommendations are sub- 
stantially, though not completely, met by provisions 
in the proposed Code. For instance, the recommenda- 
tions numbered 2, 3, 7, 8 and 11 are at least in part 
covered by Sections 27, 26, 37 and 98, 32 and 33 of the 
proposed Uniform Code. I say substantially, because 
in almost every instance the resolutions suggest that 
reform go further than the proposed law. One illus- 
tration will suffice. In Resolution 8, the suggestion is 
made that the right to pretrial investigation, including 
cross examination, shall be jurisdictional. The pro- 
posed law grants the unqualified right to cross examina- 
tion in pretrial investigation but it does not make a 
failure to grant the right jurisdictional error. Further- 
more, that most slippery of all military legal phrases— 
“if available”’—largely defeats the salutary purpose of 
Article 32 of the proposed Code. 

It is hard to quarrel with most of the reforms sug- 
gested by the foregoing resolutions. One, however, calls 
for adverse comment. Resolution 6 provides that no 
member of the Armed Forces should be confined in a 
federal or state penitentiary or reformatory for a 
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“strictly military or naval offense”. It is difficult to 
understand the reason behind this resolution. ‘There 
is probably no military crime more serious than deser- 
tion in wartime, though that crime is a strictly military 
crime. So serious a military crime must be punishable 
by imprisonment in a penitentiary, where that is neces- 
sary or desirable. 

There came to the editors a few weeks ago a letter 
from Congressmar Emanuel Celler of New York, Chair- 
man of the Committee on the Judiciary of the House, 
advising us that he had introduced a bill aimed at the 
elimination of evenly divided Supreme Court decisions. 
The subject is interesting and the idea worth consider- 
ing, though it is not altogether clear how effective the 
Congressman’s plan would be if the Chief Justice or 
an Associate Justice disqualified himself when an even 
number of Justices happened to be sitting, one being 
absent, for example, due to illness. Mr. Celler invites 
comment. He writes as follows: 

On Thursday, May 19, I introduced a bill, H. R. 4783, 
which seeks to prevent evenly divided Supreme Court 
decisions, arising out of the disqualification of one or more 
of the justices. 

Such decisions result in ambiguity and in failure to 
resolve the important issues involved. They shed no light. 
Such decisions establish no useful precedent and leave the 
parties uncertain of their rights. They feed the flood of 
litigation and often result in pressure on Congress to act 
legislatively. It is only an unnecessary orthodoxy that has 
prevented Congress from moving in that direction here- 
tofore. 

I can cite a number of such cases in the current term; 
namely, Doubleday & Company v. New York, 335 U. S. 
848; Marzani v. United States, 335 U. S. 895; rehearing 
granted and decision adhered to, 336 U. S. 910 and 922; 
Taylor v. Dennis, 336 U. S. 907, rehearing denied, 336 U. S. 
929; Clayton Mark & Company vy. Federal Trade Commis- 
sion, and Stemmer v. New York. 

H. R. 4783 has the merit of simplicity. It states that 
whenever the Chief Justice or an Associate Justice deter- 
mines that he is disqualified from participating in the de- 
cision of a particular case the Associate Justice most junior 
in service shall also not participate in the decision of that 
case. 

Those who in official and private capacity have watched 
the time-consuming and expensive route that must be fol- 
lowed to reach the highest tribunal have long felt the need 
of this reform. Determination of issues which often have 
far-reaching effects upon the economy of the country and 
the structure of our Government must then await the out- 
come of the same painful obstacle course race when a like 
issue is presented to the United States Supreme Court. 
I know few more legally frustrating experiences than to be 
confronted with a tie decision which arises out of no legal 
principle but merely out of the disqualification of one or 
more of the justices. 
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Review of Recent Supreme Court Decisions 


ABATEMENT AND REVIVAL 


Under Terms of joint Resolution Dis- 
solving Defense Supplies Corpora- 
tion Judgment in Its Favor Rendered 
Within One Year After Dissolution 
Held Valid Despite Lack of Substitu- 
tion of Its Successor, Reconstruction 
Finance Corporation 


" Defense Supplies Corporation v. 
Lawrence Warehouse Company, 336 
U. S. 876, 93 L. ed. Adv. Ops. 762, 
69 S. Ct. 762, 17 U. S. Law Week 
1329. (No. 298, decided April 18, 
1949.) 

In 1944, Defense Supplies Corpo- 
ration, a government corporation, 
brought action against the Lawrence 
Warehouse Company for negligent 
destruction of automobile _ tires 
stored by it. Judgment for $41,975.15 
in favor of Defense Supplies was 
rendered in January, 1946. Lawrence 
filed an appeal in July of that year, 
and the judgment was affirmed in 
October, 1947. Defense Supplies had 
been dissolved by Joint Resolution 
of Congress as of July 1, 1945. All its 
assets had been transferred to the 
Reconstruction Finance Corporation. 
Lawrence petitioned for reconsidera- 
and the Court of Appeals, 
denying a motion to substitute the 
RFC as ordered the 
action against Lawrence dismissed. 


tion 


out of time, 


A unanimous court, speaking 
through Mr. Justice Murpuy, re- 
versed. While dissolution of a cor- 
poration ordinarily works an abate- 
ment of pending actions, he observes, 
there is a rule that, while a corpora- 
tion may be dead for most purposes, 
it may yet have enough life to liti- 
gate its actions if there is statutory 
provision for that. He notes that 
the Joint Resolution dissolving De- 
fense Supplies contained a clause 
providing that “no . . . action 

lawfully commenced by [Defense 
Supplies ] . . but 
the court, on motion . . . filed at any 
time within twelve months after” 


. shall abate . 


Reviews in this issue by Rowland L. Young. 


July 1, 
survival, ‘“‘may allow the same to be 
maintained” by Reconstruction Fi- 
nance. While Reconstruction Finance 
was not substituted within that pe- 


1945, showing necessity for 


riod, there is no reason, he says, why 
an action could not continue during 
that time in Defense Supplies’ name, 
relying upon the phrase, “no action 
shall abate’, but if Reconstruction 
Finance is not substituted within the 
time fixed the action is at an end. 
Since the District Court’s judgment 
was entered during the one-year pe- 
riod it was valid, he concludes, but 
the Court of Appeals was without 
jurisdiction to review the merits 
since the period for substitution had 
expired. The ending of the action 
at the year’s expiration did not, how- 
ever, rob the Supreme Court of its 
power to set aside the erroneous ac- 
tion of the Court of Appeals. Its 
judgment is therefore vacated, with 
the statement that Reconstruction 
Finance can sue upon the District 
Court judgment as the real party 
in interest. 4 

The case was argued by Morton 
Liftin for Defense Supplies, and by 
Morris Lavine and W. R. Wallace, 
Jr., for Lawrence. 


BANKRUPTCY 


Contribution to Trustee by Purchaser 
of Assets — Court of Appeals Erred 
in Rejecting Jury's Finding of Guilt of 
Aiding Appropriation of Assets of 
Estate—Fact That Purchaser Had Not 
Agreed To Pay Sum to Estate Not 
Controlling 

® United States v. Knight, 336 U. S. 
505, 93 L. ed. Adv. Ops. 665, 69 S. Ct. 
704, 17 U. S. Law Week 4305. (No. 
406, decided April 4, 1949.) 


Respondent and another were at- 
torneys for the Maxi Manufacturing 
Company. Maxi was a creditor of 
the Central Forging Company, which 
was in bankruptcy. The plan of re- 
organization of Central approved 
by the bankruptcy court called for 


purchase of all Central’s assets by 
Maxi. Both attorneys for Maxi were 
indicted and convicted, after a jury 
trial, of aiding the trustee in bank- 
ruptcy to appropriate property of the 
bankrupt in violation of the Bank- 
ruptcy Act, and of conspiring to ap- 
propriate the property. Respondent 
was fined $1000. The Court of Ap- 
peals reversed his conviction on the 
ground that the evidence did not sup- 
port the charges made in the indict- 
ment. 


On the Supreme 
Court, Mr. Justice DouGLAs wrote an 
opinion reversing the Court of Ap- 
peals. He holds that there was sub- 
stantial support the 
charge that respondent was party 


certiorari to 


evidence to 


to a scheme to divert to the trustee 
and his counsel part of the considera- 
tion paid by Maxi for the bankrupt’s 
assets, and that the Court of Appeals 
erred in interfering with the jury’s 
function. He also states that, even if 
as was contended, Maxi had merely 
agreed to pay the expenses of the 
reorganization up to $26,404.33 and 
had then turned over to the trustee 
the difference be- 
tween the actual expense and that 


and his counsel 


sum, the jury could properly have 
found that there had been an unlaw- 
ful appropriation of funds belong- 
ing to the estate. 

Mr. Justice FRANKFURTER dissented 
on the ground that the Supreme 
Court should not canvass a record 
of 870 pages to determine whether 
the District Court properly reviewed 
the facts in relation to the charge, 
or whether the appraisal made by 
the Court of Appeals was right. He 
would therefore have dismissed the 
writ as improvidently granted. 

Mr. Justice Murpny, Mr. Justice 
Jackson and Mr. Justice RUTLEDGE 
took no part in the consideration of 
the case. 7" 


The case was argued by Philip R. 
Monahan for the United States, and 
by Robert T. McCracken for Knight. 
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CARRIERS 


Freight Forwarder Act—Freight For- 
warder Has No Right-Over Against 
Rail Carrier Under Carmack Amend- 
ment 
® Chicago, Milwaukee, St. Paul and 
Pacific R. Co. v. Acme Fast Freight, 
Inc., 336 U. S. 465, 93 L. ed. Adv. 
Ops. 669, 69 S. Ct. 692, 17 U.S. Law 
Week 4311. 
1, 1949.) 
This case involves construction of 
the language of the Freight For- 
warder Act, 56 Stat. 284, 49 U.S.C. 
§ 1001 et seg. Acme Fast Freight, 
Inc., is a freight forwarder. It sought 


(No. 65, decided April 


a declaratory judgment that it was 
not bound by the nine-month limita- 
tion set by the railroad bill of lading 
for shippers to file claifns of loss or 
damage, contending that under the 
language of the statute making the 
Carmack Amendment applicable to 
freight forwarders, it had the same 
rights against the railroad as an ini- 
tial 
against a connecting carrier railroad. 


carrier railroad would have 
The District Court rejected this con- 
held that 


bound by the nine-month period. 


tention, and Acme was 
The Court of Appeals reversed. 
The Curr Justice delivered the 
Court’s opinion. He rejects the argu- 
ment that the legislative history of 
the Act indicates a congressional in- 
tent to give freight forwarders a 
right-over against the carriers on the 
ground that the House committee re- 
port which so stated was not sub- 
mitted to the members of the com- 
mittee and was expressly contra- 
dicted on the floor of the House by 
a ranking committee member. The 
report can therefore be given little 
weight, he says. He goes .on to re- 
mark that Congress nowhere refers 
to the freight forwarders as carriers, 
and at the same time subjects them 
to many of the duties and responsi- 
bilities of carriers, thus emphasizing 
the distinction drawn by the Act. He 
rejects as not seriously made the con- 
need 
issue any bill of lading to a freight 


tention that the railroad not 
forwarder and says that the real is- 
sue is whether the liability provi- 
sions of bills of lading so issued are 
null and void, a proposition neg- 
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atived by the whole scheme ol the 
Act. He rejects Acme’s contention 
that Congress could not have in- 
tended to make forwarders insurers 
of freight while at the same time re- 
quiring that they file and prove 
claims for loss as if an ordinary ship- 
per. To this, the Chief Justice says 
that just this has been the state of 
the law for over a century, and that 
there is no showing that any change 
intended by 
needed. Finally, as to the conten- 


was Congress or is 
tion that forwarders will not have 
time to refile against carriers if their 
limitation period is the same as that 
of their own shippers, he remarks 
that this obviously applies to an in- 
significant portion of the total claims 
against them, and that the Inter- 
state Commerce Commission — has 
authority to correct the situation if 
it thinks the matter is of sufficient 
importance. 

Mr. Justice Brack, Mr. Justice 
Doucias and Mr. Justice RUTLEDGE 
dissented for the reasons given by 
Judge Frank in the Court of Appeals. 

7. 

The case was argued by Joseph 
Walker and Rowland L. Davis, Jr., 
for the Railroad, and by Paul A. 
Crouch for Acme. 


CIVIL AERONAUTICS ACT 


Civil Aeronautics Board Has No 
Power To Set New Mail Rate for Air 
Carriers Retroactive for Period in 
Which Final Rate Previously Fixed 
Was In Effect and Unchallenged by 
Initiation of Proceeding To Change 
Rate 

® Transcontinental and Western Air, 
Inc: v. Civil Aeronautics Board, 336 
U. S. 601, 93 L. ed. Adv. Ops. 732. 
69 S. Ct. 756, 17 U. S. Law Week 
1339. (No. 387, decided April 18, 
1949.) 

The question presented to the 
Court in this case was whether the 
Civil Aeronautics Board had author- 
ity to fix a new mail rate for aii 
carriers retroactive for a period in 
which a final rate previously fixed 
by the Board was in effect and un- 
challenged by the initiation of a mail- 
rate proceeding. Transcontinental 
and Western Air, Inc., appealed 


from a decision of the Court of Ap- 
peals affirming the Board's decision 
dismissing a petition insofar as it 
sought that relief. 

Mr. Justice Douctas read the ma- 
jority opinion affirming the Court 
of Appeals. He says that the ques- 
tion is one of interpretation of the 
Civil Aeronautics Act 
upon the Board’s authority (given 
in Section 406 (b)) to determine 
rates upon consideration of “the 
need of each such air carrier for 
to enable such 


and turns 


compensation 
air carrier... 
tinue the development of air trans- 
portation to the extent and of the 
character and quality required for 
the commerce of the United States, 
the Postal Service, and the national 
defense.” He rejects the argument 
advanced by the company that this 
clause gives the CAB authority to 
make retroactive adjustments of rates 
as the “need” of the carrier makes 
appropriate. The Board’s authority, 
under the provision of the statute 
giving power to ‘make such rates 


to maintain and con- 


effective from such date as it shall 
determine to be proper”, is limited 
to making adjustments of rates retro- 
active to the date of filing a petition 
for relief, he says. Any other rule 
weuld in effect provide for a “cost- 
plus” system, he remarks, a construc- 
tion not in harmony with the design 
of; the Act. 

Mr. Justice ReEp took no part in 
the decision. 

Mr. Justice Jackson, joined by 
Mr. Justice FRANKFURTER, dissented 
on the ground that he was not con- 
vinced that the Board did not have 
the power to make such retroactive 
rates in view of the contrast of the 


, 


statutory language above quoted 
with that applicable to passenger and 
freight rates. % 


The case was argued by Gerald 
B. Brophy for TWA, and by Emory 
T. Nunneley, Jr., for the CAB. 


COMMERCE 


Under Commerce Clause Prevention 
of Ruinous Competition Is Not Suffi- 
cient Justification for State's Refusal 
to Permit Transportation of Goods 
Produced Within Its Borders to An- 
other State 
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® H. P. Hood & Sons, Inc. v. Du 
Mond, 336 U. S. 525, 93 L. ed. Adv. 
Ops. 682, 69 S. Ct. 657, 17 U. S. 
Law Week 4289. (No. 92, decided 
\pril 4, 1949.) 

H. P. Hood & Sons is a Massachu- 
setts corporation which distributes 
milk to inhabitants of Boston. Part 
of its supply is purchased in New 
York. This case involves the refusal 
of Du Mond, the Commissioner of 
\griculture and Markets of the State 
of New York, Hood 


to grant the 


company a license to expand _ its 
facilities in New York by opening 
another plant for the storage of milk. 
Denial of the license was based upon 


a New York statute which required 
the Commissioner to be satisfied that 
the issuance of the license would not 
“tend to a destructive competition 
in a market already adequately 
served” and that the issuance of the 
license “would” be in the public in- 
terest. The Commissioner found 
that the plant sought by the com- 
pany would deprive similar firms in 
the area of part of their supplies, 
thus increasing their costs and dimin- 
ishing the supply of milk available 
in New York in an area already 
short, while milk producers would 
obtain no higher prices, and that the 
new plant would tend to “destruc- 
tive competition” in a market al- 
ready adequately served and would 
not be in the public interest. The 
New York courts sustained the Com- 
missioner. 

The opinion of the Court revers- 
ing was written by Mr. Justice ]Ack- 
He notes that it is conceded 
that the Hood company is engaged 
in interstate commerce. While the 
states have broad powers to protect 
the health and safety of their citizens 
even though the exercise of those 
powers bears adversely on interstate 
commerce, he says that a state may 
not, under the Commerce 


SON, 


Clause, 
curtail interstate commerce solely 
to protect local economic interests. 
He rejects the State’s contention 
that its regulation coincided with 
and supplemented federal regulation 
set up by the Agriculture Marketing 
Agreement Act, saying that the lan- 
guage of that Act indicates that it 
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was congressional’ policy to prevent 
federal officers from placing barriers 
in the way of interstate flow of milk, 
and that it was obvious that a state 
limitation on export for the bene- 
fit of its consumers is 
authorized by that Act. The case 
is reversed and remanded since the 
statute violates the Commerce Clause 
and is not authorized by federal 
legislation. 


own not 


Mr. Justice FRANKFURTER, joined 
by Mr. Justice RUTLEDGE, wrote an 
opinion dissenting on the ground 
that, absent federal regulation, it 
is sometimes of greater importance 
that local interests be protected than 
that 
touched. He notes that it is impos- 
sible to say from a reading of the 
opinions below that the Commis- 
sioner’s finding that granting the 
license would tend to destructive 
competition would not by itself have 
been 


interstate commerce be not 


sufficient basis for his order; 
and, he remarks, this is a basis that 
evidence adduced on remand might 
put on solid constitutional ground. 

Mr. Justice BLACK wrote a dissent- 
ing opinion, in which he was joined 
by Mr. Justice Murpuy. He notes 
that the majority have departed 
from the purpose implicit in the 
rule laid down in Cooley v. Board 
of Wardens, 12 How. 299 (U. S. 
1852), not to leave areas in which 
interstate activities could be _ in- 
sulated from any regulation at all, 
and says that the majority have 
created an area in which the states 
are forbidden to regulate and over 
which Congress cannot take control 
because of the complex nature of 
the problem. ¥. 

The case was argued by Warren 
F. Farr for the company, and by 
Nathaniel L. Goldstein, Wendell P. 
Brown Robert G. 
the Commissioner. 


and Blabey for 


CRIMES 


After Guilty Verdict Under Indict- 
ment Charging Conspiracy and 
Six Substantive Crimes, Substantive 
Convictions Sustained on Ground 
Circumstantial Evidence Sufficient 
To Support Verdict Under Instruc- 
tions as to Aiding and Abetting 


= Nye & Nissen v. United States, 
336 U.S. 613, 93 L. ed. Adv. Ops. 752, 
69 S. Ct. 766, 17 U. S. Law Week 
4342. (No. 228, decided April 18, 
1949.) 

Nye & Nissen is a corporation 
which was engaged in selling dairy 
products to the Army and Navy 
from 1938 to 1944. In 1945, an in- 
dictment was returned against the 
corporation and against Moncharsh, 
its president, and three other com- 
pany officials, one count charging 
them with conspiracy to defraud the 
United States, and six substantive 
counts charging commission of sub- 
stantive crimes Four of the accused, 
including the corporation, were con- 
The 
and Moncharsh = ap- 
pealed. The Court of Appeals af- 
firmed, relying, in the case of the 
substantive counts, on Pinkerton v. 
United States, 328 U. S. 640, which 
was decided after the case went to 
the jury. 

Mr. read the 
opinion of the Court in affirmance. 
He treats the Pinkerton case as in- 
applicable because of the absence of 
the required instruction, but meets 
Moncharsh’s contention that the evi- 
dence upon which he was convicted 
of the substantive crimes was insufh- 
cient to support the charges by saying 
that the case was submitted to the 
jury on a theory equally as valid as 
the Pinkerton doctrine. He quotes 
the trial judge’s instruction that one 
“who aids, abets, counsels, induces, 
or procures the commission of an 
act is as responsible for that act as 
if he committed it directly”. While 
there was no direct evidence tying 
Moncharsh to six false invoices re- 
lied upon by the prosecution to 
prove the substantive charges, he 
continues, there was abundant cir- 
cumstantial evidence to support the 
jury’s finding that Moncharsh aided 
and abetted the commission of those 
crimes. That some of the evidence 
may also have served to support the 
charges of conspiracy is immaterial, 
he observes. 


victed on all seven counts. 


corporation 


Justice DouGLas 


Mr. Justice FRANKFURTER, joined 
by Mr. Justice Jackson and Mr. Jus- 
tice RUTLEDGE, dissented, saying that 
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the Court “seems to draw the in- 
ference that the defendant, because 
of his position and connection with 
the conspiracy, must inevitably have 
been associated as an aider and 
abettor in the commission of the 
substantive crimes.” He expresses 
the view that the Court has not ex- 
amined and should not examine the 
sufficiency of the evidence to support 
this verdict on the substantive counts 
and that the case should be re- 
manded to the Court of Appeals for 
that purpose. 

Mr. Justice Murpny dissented on 
the ground that, under the instruc- 
tions given, the jury may well have 
used the fact of participation in the 
conspiracy as the basis for convicting 
on the substantive counts. a 

The case was argued by Joseph B. 
Keenan for Nye & Nissen and Mon- 
charsh, and by Philip Elman for the 
United States. 


DIVORCE 


Evidence Examined and Found Suf- 
ficient To Justify Connecticut Judg- 
ment Rejecting, for Purpose of De- 
termining Widowhood Status and 
Property Rights, Nevada Divorce De- 
cree 

® Rice v. Rice, 336 U. S. 674, 93 L. 
ed. Adv, Ops. 770, 69 S. Ct. 751, 
17 U. S. Law Week 4347. (No 117, 
decided April 18, 1949.) 

In a per curtam opinion the Court 
held that, in a case to determine 
the widowhood status of two women, 
who had gone through successive 
marriage ceremonies with an intes- 
tate, and to decide questions con- 
cerning the inheritance of his prop- 
erty, the Connecticut courts, in de- 
ciding that a Nevada divorce decree 
entered without per-onal service or 
appearance was not entitled to full 
faith and credit, had given proper 
weight to the claims of power of the 
Nevada court. 

Mr. Justice Brack, Mr. Justice 
DoucLas and Mr. Justice RUTLEDGE 
dissented. 

Mr. Justice JACKSON, also dissent- 
ing, wrote an opinion in which he 
says that the case demonstrates the 
consequences of the doctrine of the 
second Williams v..North Carolina, 
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325 U. S. 226, i. e., that jurisdictional 
findings by the courts of one state 
may be re-examined by the courts of 
another, and the doctrine of Estin 
v. Estin, 334 U.S. 541, i.e., that the 
second state is free to arrive at its 
own conclusion in determining prop- 
erty rights even though bound under 
the Williams cases, or either of them, 
to recognize the divorce judgment as 
terminating the marriage. Even ac- 
cepting the Williams and Estin cases, 
however, he would, on review of the 
evidence, uphold the Nevada court's 
finding of domicile. . # 

The case was argued by Daniel 
D. Morgan for Hermoine Rice, and 
by Samuel A. Persky and Ralph H. 
Clark for Lillian Rice. 


EVIDENCE 


Statements by One Conspirator Must 
Be Made in Furtherance of Conspir- 
acy To Be Admissible Against An- 
other 

®: Krulewitch v. United States, 336 
U. S. 440, 93 L. ed. Adv. Ops. 623, 
69 S. Ct. 716, 17 U. S. Law Week 
4273. (No. 143, decided March 28, 
1949.) 


Krulewitch was convicted in the 
District Court on an_ indictment 
charging that he and a woman de- 
fendant had induced another woman 
to go from New York to Miami for 
the purpose of prostitution, had 
transported or caused her to be 
transported from New York to 
Miami for that purpose, and had 
conspired to commit those acts. The 
Court of Appeals affirmed the con- 
viction, and the Supreme Court 
granted certiorari, limiting its re- 
view to an alleged error in admission 
of hearsay testimony at the trial. 
The testimony challenged was the 
complaining witness’s account of a 
conversation between her and the 
woman defendant that took place 
after the arrest of the defendants, 
more than a month after the crimes 
charged were alleged to have been 
committed. 


Mr. Justice BLack, speaking for 
a majority of the Court, reversed 
the conviction. He rejects the con- 
Government, on 


tention of the 


which the courts below based their 
judgment, that the hearsay declara- 
tion was admissible on a theory that 
conspirators about to commit a 
crime agree to collaborate in con- 
cealing the facts, and that this col- 
laboration continues after the cen- 
tral purpose of the conspiracy has 
succeeded or failed. The Court of 
Appeals adopted this view, and held 
the testimony in question admis- 
sible as part of the subsidiary con- 
spiracy to conceal the facts. He notes 
that the federal courts have always 
adhered to the rule that hearsay 
statements of one conspirator are 
admissible only if the statements 
are made in the furtherance of the 
conspiracy, and declares that the 
Court is not persuaded to adopt a 
theory “which in all criminal con- 
spiracy cases would create automatic- 
ally a further breach of the general 
rule against the admission of hearsay 
evidence”. 

He also refuses to hold that the 
error was harmless, noting that 
Krulewitch had* been tried four 
times, and that the four trials had 
ended respectively in mistrial, con- 
viction, mistrial and conviction with 
a recommendation for leniency. He 
remarks, “The revolting type of 
charges made . . . makes it difficult 
to believe that a jury convinced of 
a strong case ... would have recom- 
fended leniency”. 

Mr. Justice JACKSON, joined by 
Mr. Justice FRANKFURTER and Mr. 
Justice Murpny, wrote a concurring 
opinion saying that this case repre- 
sents a “growing habit to indict 
for conspiracy in lieu of prosecuting 
for the substantive offense itself, or 
in addition thereto”, and that the 
Government is here contending for 
a doctrine of “implied crimes” or 
“constructive conspiracies”. He says 
that “there should be no straining to 
uphold any conspiracy conviction 
where prosecution for the substan- 
tive offense is adequate and the pur- 
pose served by adding the conspiracy 
charge seems chiefly to get proce- 
dural advantages to ease the way to 
conviction”. 

Mr. Justice BuRTON dissented on 
the ground that the admission of the 
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hearsay testimony was ‘‘an absolutely 
harmless error’. ¥. 

The case was argued by Jacob W. 
Friedman for Krulewitch, and by 
Robert W. Ginnane for the United 
States. 


JUDGMENTS 


Where Defendant Had Moved for 
Summary Judgment, Court of Ap- 
peals Erred in Giving Summary 
Judgment to Plaintiff on Issue as to 
Which Defendant Had Had No Op- 
portunity To Be Heard 


® Fountain v. Filson, 336 U. S. 681, 
93 L. ed. Adv. Ops. 768, 69 S. Ct. 
754, 17 U. S. Law Week 4349. (No. 
542, decided April 18, 1949.) 
Filson brought suit in the District 
Court for the District of Columbia 
claiming $6000 interest in certain 
New Jersey real estate, alleging that 
Mrs. Fountain had acquired the 
property subject to a resulting trust 
in his favor. Mrs. Fountain moved 
for summary judgment under Rule 
56 of the Federal Rules of Civil 


Procedure, claiming that New Jersey 


law would not impose a resulting 
trust under the circumstances dis- 
closed in the complaint. The motion 
was granted. Upon appeal, the Court 
of Appeals found that no resulting 
trust could arise under New Jersey 
law, but nevertheless concluded that 
the judgment in Mrs. Fountain’s 
favor was erroneous because the com- 
plaint contained a prayer for “other 
relief”, and alleged facts substantiated 
by depositions on the basis of which 
a personal obligation existed for 
which a personal judgment could 
have been recovered. Entry of such 
a judgment was directed. Mrs. Foun- 
tain brought up for review by cer- 
tiorari only so much of the judgment 
of the Court of Appeals as awarded 
judgment against her on the strength 
of the depositions. 

In a per curiam opinion, the Su- 
preme Court pointed out that sum- 
mary judgment had been granted 
in favor of a party who had not 
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moved for it and on a new issue as 
to which the moving party had had 
no opportunity to present a defense. 
This failure to permit the moving 
party to dispute the facts material to 
the claim was held to be error. The 
cause was therefore remanded to the 
District Court for proceedings in 
accordance with the opinion of the 
Court of Appeals as here modified. 
¥: 
The case was argued by Charles 
A. Horsky for Fountain, and by 
Camden R. McAtee for Filson. 


SEAMEN 


Shipowner Is Liable for Maintenance 
and Cure of Seaman Only Until Max- 
imum Possible Cure Is Achieved— 
Under Articles for Voyage “‘Not Ex- 
ceeding” Twelve Months, His Wages 
Limited to Actual Length of Voyage 
® Farrell v. United States, 336 U. S. 
511, 93 L. ed. Adv. Ops. 658, 69 S. 
Ct. 707, 17 U. S. Law Week 4285. 
(No. 267, decided April 4, 1949.) 

Farrell, a seaman in the Merchant 
Marine, was permanently disabled 
at Palermo, Sicily, in 1944 while 
serving aboard a cargo and troop- 
ship owned and operated by the 
United States. He brought suit in 
admiralty against the United States 
to recover maintenance and cure 
and wages. In the Court of Appeals 
he was allowed maintenance and 
cure only for the period when the 
maximum cure possible had been 
effected. He was allowed wages only 
for the actual length of the voyage 
during which he was injured. Be- 
fore the Supreme Court, Farrell con- 
tended (1) that he was entitled to 
maintenance until cured, which, 
since his injuries were incurable, 
would mean permanent mainte- 
nance, and (2) that he was entitled 
to wages for one year since he had 
signed for “not exceeding” twelve 
months. 

Mr. Justice JACKSON, speaking for 
a majority of five Justices, affirmed 
the decision of the courts below. 


He rejects the applicability of medie- 
val authorities cited by petitioner 
relating to the right of maintenance 
and cure of merchant seamen in- 
jured in defense of the ship, not- 
ing that, although the ship was en- 
gaged in warlike operations at the 


. time of the injury, it was not men- 


He states that, 
while “what the seaman is doing and 
why and how he sustains injury does 
not affect his right to maintenance 
and cure”, even if they did, the cir- 
cumstances of this case would not 
warrant enlargement of the liability 
of the ship. He also relies upon the 
convention drafted by the General 
Conference of the International 
Labor Organization, ratified by the 
United States, which limits liability 
for maintenance and cure “until the 
sick or injured person has been 
cured, or until the sickness or in- 
capacity has been declared of a per- 
manent character.” As for the ques- 
tion of wages, Farrell’s claim was 
rejected on the ground that the 
twelve-month period for which he 
signed was a limitation upon the 
length of the voyage and not a 
stated period of employment. 

The dissenting opinion by Mr. 
Justice Doucias, with whom Mr. 
Justice BLack, Mr. Justice MurpHy 
and Mr. Justice RUTLEDGE joined, 
would reverse the decision as to 
wages on the ground that Farrell 
had bound himself to serve aboard 
the ship for twelve months, and that 
the obligation to pay wages “should 
be coterminous with that responsi- 
bility.” 

As for the issue of maintenance 
and cure, the dissent would reverse, 
saying that the doctrine is an in- 
ducement to masters and owners to 
be solicitous of the welfare of their 
seaman, and represents public policy 
of maintaining a merchant marine. 

¥ 

The case was argued by Myron 
Scott and Silas Blake Axtell for 
Farrell, and by Newell A. Clapp for 
the United States. 


aced at Palermo. 
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the Court “seems to draw the in- 
ference that the defendant, because 
of his position and connection with 
the conspiracy, must inevitably have 
been associated as an aider and 
the of the 
crimes.” He expresses 
the view that the Court has not ex- 
amined and should not examine the 


abettor in commission 


substantive 


sufficiency of the evidence to support 
this verdict on the substantive counts 
and that the should be re- 
manded to the Court of Appeals for 
that purpose. 

Mr. Justice Murpnuy dissented on 
the ground that, under the instruc- 
tions given, the jury may well have 
used the fact of participation in the 


case 


conspiracy as the basis for convicting 
on the substantive counts. ¥; 

The case was argued by Joseph B. 
Keenan for Nye & Nissen and Mon- 
charsh, and by Philip Elman for the 
United States. 


DIVORCE 


Evidence Examined and Found Suf- 
ficient To Justify Connecticut Judg- 
ment Rejecting, for Purpose of De- 
termining Widowhood Status and 
Property Rights, Nevada Divorce De- 
cree 

® Rice v. Rice, 336 U. S. 674, 93 L. 
ed. Adv. Ops. 770, 69 S. Ct. 751, 
17 U. S. Law Week 4347. (No 117, 
decided April 18, 1949.) 

In a per curiam opinion the Court 
held that, in a case to determine 
the widowhood status of two women, 
who had gone through successive 
marriage ceremonies with an intes- 
tate, and to decide questions con- 
cerning the inheritance of his prop- 
erty, the Connecticut courts, in de- 
ciding that a Nevada divorce decree 
entered without personal service or 
appearance was not entitled to full 
faith and credit, had given proper 
weight to the claims of power of the 
Nevada court. 

Mr. Justice Brack, Mr. Justice 
Doucias and Mr. Justice RUTLEDGE 
dissented. 

Mr. Justice JACKSON, also dissent- 
ing, wrote an opinion in which he 
says that the case demonstrates the 
consequences of the doctrine of the 
second Williams v.-North Carolina, 
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325 U. S. 226, i. e., that jurisdictional 
findings by the courts of one state 
may be re-examined by the courts of 
another, and the doctrine of Estin 
v. Estin, 334 U. S. 541, t.e., that the 
second state is free to arrive at its 
own conclusion in determining prop- 
erty rights even though bound under 
the IWilliams cases, or either of them, 
to recognize the divorce judgment as 
terminating the marriage. Even ac- 
cepting the Williams and Estin cases, 
however, he would, on review of the 
evidence, uphold the Nevada court's 
finding of domicile. | # 

The case was argued by Daniel 
D. Morgan for Hermoine Rice, and 
by Samuel A. Persky and Ralph H. 
Clark for Lillian Rice. 


EVIDENCE 


Statements by One Conspirator Must 
Be Made in Furtherance of Conspir- 
acy To Be Admissible Against An- 
other 

® Krulewitch v. United States, 336 
U. S. 440, 93 L. ed. Adv. Ops. 623, 
69 S. Ct. 716, 17 U. S. Law Week 
4273. (No. 143, decided March 28, 
1949.) 


Krulewitch was convicted in the 
District Court on an indictment 
charging that he and a woman de- 
fendant had induced another woman 
to go from New York to Miami for 
the purpose of prostitution, had 
transported or caused her to be 
transported from New York to 
Miami for that purpose, and had 
conspired to commit those acts. The 
Court of Appeals affirmed the con- 
viction, and the Supreme Court 
granted certiorari, limiting its re- 
view to an alleged error in admission 
of hearsay testimony at the trial. 
The testimony challenged was the 
complaining witness’s account of a 
conversation between her and the 
woman defendant that took place 
after the arrest of the defendants, 
more than a month after the crimes 
charged were alleged to have been 
committed. 

Mr. Justice BLack, speaking for 
a majority of the Court, reversed 
the conviction. He rejects the con- 


tention of the Government, on 


which the courts below based their 
judgment, that the hearsay declara- 
tion was admissible on a theory that 
conspirators about to commit a 
crime agree to collaborate in con- 
cealing the facts, and that this col- 
laboration continues after the cen- 
tral purpose of the conspiracy has 
succeeded or failed. The Court of 
Appeals adopted this view, and held 
the testimony in question admis- 
sible as part of the subsidiary con- 
spiracy to conceal the facts. He notes 
that the federal courts have always 
adhered to the rule that hearsay 
statements of one conspirator are 
admissible only if the statements 
are made in the furtherance of the 
conspiracy, and declares that the 
Court is not persuaded to adopt a 
theory “which in all criminal con- 
spiracy cases would create automatic- 
ally a further breach of the general 
rule against the admission of hearsay 
evidence”. 

He also refuses to hold that the 
error was harmless, noting that 
Krulewitch had been tried four 
times, and that the four trials had 
ended respectively in mistrial, con- 
viction, mistrial and conviction with 
a recommendation for leniency. He 
remarks, “The revolting type of 
charges made . . . makes it difficult 
to believe that a jury convinced of 
a strong case ... would have recom- 
fended leniency”. 

Mr. Justice JACKSON, joined by 
Mr. Justice FRANKFURTER and Mr. 
Justice Murpny, wrote a concurring 
opinion saying that this case repre 
sents a “growing habit to indict 
for conspiracy in lieu of prosecuting 
for the substantive offense itself, or 
in addition thereto”, and that the 
Government is here contending for 
a doctrine of “implied crimes’ or 
“constructive conspiracies”. He says 
that “there should be no straining to 
uphold any conspiracy conviction 
where prosecution for the substan- 
tive offense is adequate and the pur- 
pose served by adding the conspiracy 
charge seems chiefly to get proce- 
dural advantages to ease the way to 
conviction”. 

Mr. Justice BurTON dissented on 
the ground that the admission of the 
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hearsay testimony was “‘an absolutely 
harmless error’. ¥. 

The case was argued by Jacob W. 
Friedman for Krulewitch, and by 
Robert W. Ginnane for the United 
States. 


JUDGMENTS 


Where Defendant Had Moved for 
Summary Judgment, Court of Ap- 
peals Erred in Giving Summary 
Judgment to Plaintiff on Issue as to 
Which Defendant Had Had No Op- 
portunity To Be Heard 


®" Fountain v. Filson, 336 U. S. 681, 
93 L. ed. Adv. Ops. 768, 69 S. Ct. 
754, 17 U. S. Law Week 4349. (No. 
542, decided April 18, 1949.) 

Filson brought suit in the District 
Court for the District of Columbia 
claiming $6000 interest in certain 
New Jersey real estate, alleging that 
Mrs. Fountain had acquired the 
property subject to a resulting trust 
in his favor. Mrs. Fountain moved 
for summary judgment under Rule 
56 of the Federal Rules of Civil 
Procedure, claiming that New Jersey 
law would not impose a resulting 
trust under the circumstances dis- 
closed in the complaint. The motion 
was granted. Upon appeal, the Court 
of Appeals found that no resulting 
trust could arise under New Jersey 
law, but nevertheless concluded that 
the judgment in Mrs. Fountain’s 
favor was erroneous because the com- 
plaint contained a prayer for “other 
relief”, and alleged facts substantiated 
by depositions on the basis of which 
a personal obligation existed for 
which a personal judgment could 
have been recovered. Entry of such 
a judgment was directed. Mrs. Foun- 
tain brought up for review by cer- 
tiorari only so much of the judgment 
of the Court of Appeals a awarded 
judgment against her on the strength 
of the depositions. 

In a per curiam opinion, the Su- 
preme Court pointed out that sum- 
mary judgment had been granted 
in favor of a party who had not 


moved for it and on a new issue as 
to which the moving party had had 
no opportunity to present a defense. 
This failure to permit the moving 
party to dispute the facts material to 
the claim was held to be error. The 
cause was therefore remanded to the 
District Court for proceedings in 
accordance with the opinion of the 
Court of Appeals as here modified. 
¥ 
The case was argued by Charles 
A. Horsky for Fountain, and by 
Camden R. McAtee for Filson. 


SEAMEN 


Shipowner Is Liable for Maintenance 
and Cure of Seaman Only Until Max- 
imum Possible Cure Is Achieved— 
Under Articles for Voyage “‘Not Ex- 
ceeding” Twelve Months, His Wages 
Limited to Actual Length of Voyage 
® Farrell v. United States, 336 U. S. 
511, 93 L. ed. Adv. Ops. 658, 69 S. 
Ct. 707, 17 U. S. Law Week 4285. 
(No. 267, decided April 4, 1949.) 


Farrell, a seaman in the Merchant 
Marine, was permanently disabled 
at Palermo, Sicily, in 1944 while 
serving aboard a cargo and troop- 
ship owned and operated by the 
United States. He brought suit in 
admiralty against the United States 
to recover maintenance and cure 
and wages. In the Court of Appeals 
he was allowed maintenance and 
cure only for the period when the 
maximum cure possible had been 
effected. He was allowed wages only 
for the actual length of the voyage 
during which he was injured. Be- 
fore the Supreme Court, Farrell con- 
tended (1) that he was entitled to 
cured, which, 
since his injuries were incurable, 
would mean permanent mainte- 
nance, and (2) that he was entitled 
to wages for one year since he had 
signed for “not exceeding” twelve 
months. 


maintenance until 


Mr. Justice JACKSON, speaking for 
a majority of five Justices, afirmed 
the decision of the courts below. 
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He rejects the applicability of medie- 
val authorities cited by petitioner 
relating to the right of maintenance 
and cure of merchant seamen in- 
jured in defense of the ship, not- 
ing that, although the ship was en- 
gaged in warlike operations at the 


. time of the injury, it was not men- 


aced at Palermo. He states that, 
while “what the seaman is doing and 
why and how he sustains injury does 
not affect his right to maintenance 
and cure”, even if they did, the cir- 
cumstances of this case would not 
warrant enlargement of the liability 
of the ship. He also relies upon the 
convention drafted by the General 
Conference of the International 
Labor Organization, ratified by the 
United States, which limits liability 
for maintenance and cure “until the 
sick or injured person has been 
cured, or until the sickness or in- 
capacity has been declared of a per- 
manent character.” As for the ques- 
tion of wages, Farrell’s claim was 
rejected on the ground that the 
twelve-month period for which he 
signed was a limitation upon the 
length of the voyage and not a 
stated period of employment. 

The dissenting opinion by Mr. 
Justice Doucias, with whom Mr. 
Justice Biack, Mr. Justice MurPHy 
and Mr. Justice RUTLEDGE joined, 
would reverse the decision as to 
wages on the ground that Farrell 
had bound himself to serve aboard 
the ship for twelve months, and that 
the obligation to pay wages “should 
be coterminous with that responsi- 
bility.” 

As for the issue of maintenance 
and cure, the dissent would reverse, 
saying that the doctrine is an in- 
ducement to masters and owners to 
be solicitous of the welfare of their 
seaman, and represents public policy 
of maintaining a merchant marine. 

We 

The case was argued by Myron 
Scott and Silas Blake Axtell for 
Farrell, and by Newell A. Clapp for 
the United States. 
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Administrative Law . . . res judicata... 
doctrine of res judicata held applica- 
ble to prevent re-examination before 
administrative agency of same issues 
as were previously determined by court 
of competent jurisdiction between 
same parties. 


® Otis & Co. v. SEC et al., C. A., 
1. C., June 1, 1949, Miller, J. 

This case was an outgrowth of the 
allegations of fraud that followed 
cancellation in February, 1948, by 
an underwriter of its contract for 
the sale of Kaiser-Frazer Corporation 
stock. The SEC investigated charges 
that appellant, one of the under- 
writers, had instigated the filing of 
a collusive stockholders’ suit against 
Kaiser-Frazer, the pendency of which 
suit was assigned by the underwriters 
as a ground for cancellation. An 
earlier branch of the proceeding 
ended when a federal district court 
(D. C.) found, after review of the 
entire SEC record, in an action to 
which appellant was a party, that the 
SEC had not made out the prima 
facie case of fraud prerequisite to 
disregarding the lawyer-client privi- 
lege by issuing a subpoena for the 
lawyers who filed the stockholders’ 
suit. Following that district court 
decision, the SEC activated an out- 
standing order instituting a proceed- 
ing before it toward 
suspension of appellant as a securities 


looking 


dealer for the reason, inter alia, that 
the SEC had obtained information 
which, if true, showed appellant's 





EDITOR'S NOTE: The omission of a cita- 
tion to United States Law Week or to 
the appropriate official or unofficial re- 
ports in any instance does not mean 
that the subject matter has not been di- 
gested or reported in those publications. 
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complicity in the filing of the stock- 
holders’ suit. Appellant then brought 
the instant action to enjoin the new 
SEC proceeding. The 
alleged that the SEC had no addi- 
tional evidence of fraud in filing the 


complaint 


suit, and that the matter was there- 
fore res judicata in view of the 
The SEC 


motion to dismiss was granted by 


district court -decision. 
the lower court. The decision was 
reversed on appeal. 

The Court ruled that the question 
determined by the district court in 
the subpoena proceeding could not 
be re-examined in an action involv- 
ing the same parties before either a 
court or an administrative tribunal; 
the injunction 
proper to preserve judicial jurisdic- 
tion. The Court stressed the point 
that, on a motion to dismiss, the 
that SEC had no 
additional evidence had to be taken 
as true; therefore, for purposes of a 
motion to dismiss, the contested SEC 
proceeding was necessarily deemed 


accordingly, was 


allegation the 


to be one to re-examine the issue 
previously determined. 

The Court rejected the contention 
that, although a federal court has 
to protect its decrees by 
enjoining relitigation of the same 


power 


issues in another court, it has no 
power to enjoin their relitigation 
by an administrative agency. The 
final portion of the Court’s opinion 
rejected the SEC argument that the 
court’s finding of a lack of prima 
facie evidence of fraud did not fore- 
close a subsequent administrative 
determination that the same evidence 
showed fraud. This argument was 
based on the rule that an administra- 
tive finding of fact may not be 
disturbed on review if supported by 
substantial evidence, and the thesis 
that the evidence considered by the 


court in the subpoena proceeding 
might be sufficiently “substantial” 
to preserve an SEC order on review. 
The Court, however, could not agree 
that “substantial” evidence might 
thus be less than “prima facie” 
evidence: “If this were . 
commission such as the appellee 


true, a 


could make an unreviewable finding 
of fact from a record so weak that it 
would not cause a reasonable mind 
even to presume the existence of the 
fact.” 


Aviation . . . irregular carriers ... CAB 
may not suspend without hearing ir- 
reguiar carrier's registration. 


® Standard Airlines, Inc. v. CAB, 
C. A., D. C., May 2, 1949, Pretty- 
man, J. 

Petitioner, Standard Airlines, an 
irregular carrier operating by author- 
ity of a letter of registration, sought 
judicial review of an interlocutory 
order of the Civil Aeronautics Board 
suspending, without hearing, Stand- 
ard’s registration, pending revocation 
proceedings for alleged violations of 
the Civil Aeronautics Act of 1938. 
Standard contended that the Board 
acted without authority under the 
Act, and that suspension of operation 
would cause considerable damage to 
the carrier’s business, investment and 
financial stability. The CAB took the 
position that, although certificates 
of public convenience and necessity 
to certificated air carriers 
might not be suspended without 
hearing, the Board had the right so 
to suspend an irregular operation 
that was exempted by it from the 
normal requirements of the Act. 

Setting aside the Board’s order, 
the Court held that suspension with- 
out hearing was not permissible 
the require- 


issued 


under constitutional 
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ments of procedural due process of 
law. Basing its decision upon the 
‘pattern ol 
Court 
suspension 


practicalities” in the 


ase, the maintained that 


where would = destroy 


and_ business 
dependence 
government permit, an administra- 


investment property 


acquired in upon a 
tive agency might not make an 
otherwise unconstitutional require- 
ment a condition to the permit. In 
view of the fact that the Act provides 
specifically for suspension without 
hearing in emergencies affecting 
safety (§ 1005[a]), the Court inti- 
mated that the Board could not 
“create another exception” dispen- 
with 
violations of the Act. 


sing hearing for ordinary 


Aviation 
Commerce Act 


jurisdiction under Air 

. federal question 
presented by airport's action to en- 
join creation of hazard to air naviga- 
tion, allegedly in violation of CAB 
regulations. 


® Roosevelt Field, Inc., et al. v. 
Town of North Hempstead et al., 
U.S. D. C., E. D. N. Y., May 18, 1949, 
Kennedy, J. (Digested in 17 U. S. 
Law Week 2556, May 31, 1949). 
Plaintiff, operator of an airport, 
sought, on behalf of itself and users, 
to enjoin construction by defendants 
a site in the 
vicinity of the airport. The com- 
plaint alleged that the proposed 
water tank would constitute a hazard 
to aircraft in CAB 
regulations. The right to maintain 


of a water tank on 


violation of 


the action was predicated in the 
complaint on the Commerce Clause 
(28 USC § 1337) and the Air Com- 
merce Act of 1926 (49 USC §§ 171 
and §671). Defendants’ 
motion to dismiss the complaint was 
denied. 

The Court ruled that the suffi- 
ciency of the complaint rested solely 
upon presentation of a federal ques- 
tion. Defendants’ argument that no 
federal statute specifically conferred 
the right to maintain suit for claimed 
federal regulations 
concerning airways was rejected on 
the ground that, airways being vital 
and _ the 


et seq. 


violations of 


to airborne commerce, 


Federal Government having assumed 
control of navigable air space, a 
federal question was raised when 
plaintiffs asserted that defendants’ 
conduct “interferes with air naviga- 
tion and specifically with the opera- 
tions which the [airport] itself has 
conducted and is conducting.” The 
Court added, “It is not necessary 
that a federal statute in terms confer 
a right of suit upon persons intended 
to be benefited.” 


Citizens . . . expatriation .. . § 404 of 
Nationality Act of 1940, providing for 
expatriation of naturalized citizens 
residing abroad continuously for five 
years, is not unconstitutional classifi- 
cation between native-born and nat- 
uralized citizens. 


® Lapides v. Clark, C. A., D. C, 
May 23, 1949, Proctor, ]. 
Appellant, a naturalized citizen 
who had resided continuously in 
Palestine for thirteen years, on at- 
tempting to return was excluded 
from the United 
ground that he had expatriated him- 
self under § 404 of the Nationality 
Act of 1940, as amended, and was an 


States on the 


alien without a quota immigration 
visa. This section provides for the 
loss of citizenship by naturalized 
citizens who reside abroad continu- 
ously for five years, except as pro- 
vided in 8 USC §806. It 
contended that §404 was unconsti- 


was 


tutional in that it arbitrarily dis- 
criminated against naturalized citi- 
zens. The Court affirmed the order 
below dismissing the complaint and 
held that appellant was not a United 
States citizen. 

The Court maintained that the 
Nationality Act did not arbitrarily 
impose a loss of citizenship since this 
change of status through prolonged 
residence abroad was a condition 
voluntarily brought about by the 
notice of the 
quences. The classification between 
native-born and naturalized citizens 


citizen, with conse- 


was deemed to be warranted by the 
Government’s international 
to’ avoid embarrassments and con- 


policy 


troversies with foreign governments 
as to the nationality of naturalized 
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citizens and their offspring residing 
in foreign states. 

Edgerton, J., dissenting, took the 
that the 
native citizens from expatriation by 
abroad 
constituted arbitrary discrimination 


position exemption of 


reason of such _ residence 
and 


therefore a denial of due process. He 


against naturalized citizens 
noted that there was no immunity 
from banishment in cases involving 
complete inability, from whatevet 
cause, to return to the United States 
within the permitted time. 


Federal Communications Commission 
radio station licensees accorded 

right to editorialize on public issues of 

interest in the community served. 


® In re Editorializing by Broadcast 
Licensees, Doc. No. 8516, June 1, 
1949. 

The FCC, acting on the basis of 
extensive public hearings held in 
March and April, 1948, reversed its 
policy of eight years’ standing pro- 
hibiting editorialization by broad- 
cast licensees and held that radio 
station licensees may present their 
own editorial opinions on public 
issues of interest in the community 
served, provided that the public is 
afforded an opportunity to hear a 
reasonably balanced presentation of 
all responsible viewpoints on partic- 
ular issues. Four commissioners 
joined in voting this new policy, one 
dissented and two did not partici- 
pate. The Commission’s report main- 
tained that overt licensee editoriali- 
zation or advocacy, within reasonable 
limits and subject to general require- 
ments of fairness, is not contrary to 
the public interest but constitutes 
one aspect of freedom of expression 
by means of radio. “Certainly,” the 
report stated, “the public has less to 
fear from the open partisan than 
from the covert propagandist”. It 
was stressed, however, that over and 
beyond the licensee’s obligation to 
make available station facilities and 
broadcast time for the exposition of 
varying viewpoints, the licensee had 
an affirmative duty generally to take 
positive action in bringing about 
the balanced presentation of © dis- 
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similar positions in the interest of 
public enlightenment. Selection of 
specific program material and the 
particular format to be used is in 
each case to be determined by the 
licensee. Describing as unjustified 
the contention that enforcement of a 
standard of fairness would expose 
licensees to risk of loss of license be- 
cause of “honest mistakes’ in judg- 
ment, the report stated that a li- 
censee’s record and over-all program 
service would be given primary con- 
sideration in revocation and renewal 
proceedings. 

Jones, C., stating his views sepa- 
rately, criticized the Commission’s 
failure to comply with the require- 
ment of the Administrative Pro- 
Act and the Rules and 
Regulations of the Administrative 


cedure 


Committee issued pursuant to the 
Federal Register Act (44 USC Sub- 
chapter 8B) requiring policy state- 
ments to be published in codified 
form. He rested his decision in favor 
of licensee editorialization upon the 
“inviolate terms” of the First Amend- 
ment protecting against abridgment 
of free speech. He considered it 
“extraordinary” that in establishing 
this new policy the report failed to 
repudiate expressly the Mayflower 
Broadcasting Co. decision, 8 FCC 
333, which banned such editorializa- 
tion. He refused to subscribe to the 
report’s imposition of prospective 
conditions on the right to editorial- 
ize, and expressed satisfaction with 
the past method of procedure in 
handling such problems on the basis 
of adjudication proceedings arising 
out of individual factual situations. 

Hennock, C., dissenting, con- 
tended that editorialization should 
be prohibited in the absence of 
effective policing methods for en- 
forcement of a standard of fairness. 


Labor Law .. . compulsory arbitration 
. . . New Jersey statute requiring com- 
pulsory arbitration of labor disputes 
in public utilities but lacking adequate 
standards to guide arbitrators held 
invalid. 


=" State of New Jersey v. Traffic 
Telephone Workers’ Federation of 


676 American Bar Association Journal 


New Jersey, N. J. Supreme Ct., May 
26, 1949, Vanderbilt, C. J. 

The action was brought by the 
State of New Jersey for a declaratory 
judgment as to the constitutionality 
of a statute dealing with labor dis- 
putes in public utilities. The statute, 
as enacted in 1946, authorized seizure 
of a public utility whenever the 
Governor found a threatened or 
actual interruption of the utility’s 
operations as the result of a labor 
dispute, that the public interest, 
health and welfare were jeopardized 
and that the exercise of such author- 
ity was necessary. In 1947, during 
a telephone strike and after seizure 
had been ordered by the Governor, 
the statute was amended so as to 
prohibit strikes by utility employees 
during periods of state seizure and 
operation, and to require submission 
of the controversy to a board of 
arbitration to be appointed follow- 
ing seizure. Violations of the statute 
were made punishable by fine asses- 
sable against the union and its offi- 
cers and agents; imprisonment was 
not authorized. 

The Court took certification of a 
judgment of the Chancery Division 
sustaining the statute, and reversed 
on the ground that the arbitration 
provisions, deemed inseparable from 
the rest of the act, were unconstitu- 
tional delegations of power in that 
adequate standards to guide the 
arbitrators were not established. 

Before reaching the crucial arbi- 
tration point, the Court held that 
the statute did not, by prohibiting 
strikes, infringe the constitutional 
guarantees of freedom of speech, 
press and assembly. The Court, after 
an exhaustive analysis, concluded 
that the right to strike was subject 
to reasonable restraint by state legis- 
lation, and that the instant statute, 
and the exercise of it by the Gover- 
nor, were justified under the clear- 
and-present-danger test. In this con- 
nection the Court rejected argu- 
ments that the field had been pre- 
empted by the Federal Government 
under the National Labor Relations 
Act and the Labor Management 
Relations Act, that the penalties 
were so exorbitant as to constitute 


denial of equal protection, that the 
statute constituted a bill of attainder 
because directed specifically at the 
defendant union, that the anti-strike 
sections constituted an ex post facto 
law, and that the statute sought to 
impose involuntary servitude, the 
last-named point being answered by 
quotation of specific language pro- 
hibiting judicial process to force any 
employee to work. 

The Court accepted, however, the 
argument advanced by defendant 
telephone company that the statute 
failed to provide adequate stand- 
ards to guide the arbitrators, the 
only guide being that the arbitrators 
should ‘arbitrate any and all dis- 
putes then existing between the pub- 
lic utility and the employees.” The 
Court pointed out that the provision 
of standards was particularly im- 
portant since the board of arbitra- 
tion had no continuity and, hence, 
no opportunity to acquire experi- 
ence and formulate standards. Ac- 
cordingly, it was feared, the board 
might proceed Without reference to 
any established criteria and, par- 
ticularly, without due recognition 
of “the rights of the public, which 
will ultimately be called upon to 
foot the bill” through increased rates 
to cover any increased operating 
costs. 

(Since the decision in this case, 
the New Jersey state legislature dur- 
ing a special session has passed, and 
the Governor has signed, an amend- 
ment to the public utility anti-strike 
act providing standards to guide the 
boards of arbitration.) 


National Military Establishment . . . 
renegotiation . . . regulations published 
governing procedure on impasses in 
renegotiation up to the stage of court 
review. 


® Code of Federal Regulations, Tit. 
34, Ch. IV, Subch. D, Pt. 426, §§ 
426.600—426.606-2, 426.620, 426.621 
(14 Fed. Reg. 2917). 


The Military Renegotiation Policy 
and Review Board published in the 
Federal Register of June 3, 1949, the 
regulations prescribing the proce- 
dure on impasses in renegotiation up 
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to the stage of court review. The 
chairman of each Division of the 
Renegotiation Board and the Policy 
and Review Board are authorizea to 
issue unilateral orders determining 
the amount of excessive profits to be 
refunded. Unilateral orders issued 
by the Chairmen are subject to re- 
the Policy and Review 
Board, either upon request of the 
contractor or upon the Board’s own 


view by 


motion, within sixty days from the 
date of the order. Barring such re- 
view, an order issued by the Chair- 
man of a Division becomes final sixty 
days after entry, and after it becomes 
final it will not be modified or re- 
scinded except upon a showing of 
fraud, malfeasance or willful mis- 
representation on the part of the 
contractor; in the absence of the fil- 
ing of a petition with the United 
States Tax Court, the order is con- 
clusive for all purposes. Substantially 
the same requirements for modifica- 
tion or rescission apply to an order 
entered by the Policy and Review 
Board, but this order becomes final 
upon entry. It is provided further 
that, under renegotiation agree- 
ments, excessive profits may be elim- 
inated over a period of time by re- 
funds in installments or by other 
provisions. If excessive profits are 
determined by order, however, no 
provision will be contained in the 
order for deferment of the obfigation 
thereby created. 


Patents . . . advertising claims .. . 
though statements are contained in 
letters patent, FTC can proscribe use 
in advertising. 


® Decker v. FTC, C.A., D. C., June 
6, 1949, Proctor, J. 

Petitioners sought review of a cease 
and desist order issued by the Fed- 
eral Trade Commission against cer- 
tain advertising practices of petition- 
ers. The product being so advertised 
was _patented, and petitioners as- 
serted that the advertising represen- 
tations were substantially similar to 
statements contained in the patent 
application and carried into the let- 
ters patent, and therefore were not 
subject to FTC proscription. The 
Court affirmed the FTC order. 


The opinion of the Court dealt 
first with petitioners’ argument that 
the advertising was within the “scope 
of the patent” and that the FTC 
order was, therefore, invalid as a 
collateral attack on the findings of 
the Patent Office. The Court main- 
tained that the scope of a patent was 
limited to the device described in the 
patent, and did not embrace the 
methods employed to advertise or 
sell the product. The only effect of 
a patent was said to be to restrain 
others from infringement; the patent 
added nothing to the patent-holder’s 
previous right to sell and advertise, 
but not to misrepresent, the device. 
Moreover, the Court reasoned, a pat- 
ent does not cover the functions of a 
device, and the advertising claims in 
question pertained to the allegedly 
beneficial functions of the device. 

Finally, the Court rejected the ar- 
gument based on the fact that the 
FTC proceedings attacked the utility 
of the device. The Court admitted 
that issuance of a patent raises a pre- 
sumption that a device possesses 
utility, but declared that the pre- 
sumption was only prima facie and 
not conclusive. Furthermore, it was 
pointed out, the FTC order did not 
prohibit use in advertising of all the 
statements made in the patent as to 
the uses of the device. 

Stephens, C. J., dissenting, main- 
tained that the FTC order in effect 
rendered nugatory the patent, since 
if it could not be advertised it could 
not, as a practical matter, be sold. 


He denied that the FTC had power © 


to review, in effect, the Patent Office 
findings, and contended that sole 
jurisdiction to test the validity of a 
patent lay in the federal courts. 


Railroads . . . Federal Employers’ Lia- 
bility Act . . . claims for compensation 
of injured railroad ‘‘back shop” em- 
ployees are governed by exclusive pro- 
visions of amended Federal Employers’ 
Liability Act, rather than by state work- 
men’s compensation law. 


® Baird et al. v. New York Central 
Railroad Co., N. Y. Ct. App., May 
26, 1949, Desmond, J. 
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The question presented was wheth- 
er claimants, railroad “back shop” 
employees who were injured while 
repairing locomotives ordinarily en- 
gaged in, but presently withdrawn 
from, interstate commerce, were en- 
titled to compensation under the ex- 
clusive provisions of the New York 
Workmen’s Compensation Law or 
under those of the Federal Employ- 
ers’ Liability Act, as amended in 1939 
(45 USC § 51). On the ground that 
no part of claimant’s duties was in 
furtherance of interstate commerce, 
the lower court affirmed awards of 
the Workmen’s Compensation Board 
under the Workmen’s Compensation 
Law. The Court of Appeals reversed 
the order and held that claimants’ 
sole remedy was under the Federal 
Employers’ Liability Act. 

The Court pointed out that the 
awards appealed from would have 
been proper before the Federal Em- 
ployers’ Liability Act was amended 
in 1939, in view of the judicially- 
developed “pin-point rule” forbid- 
ding recovery under the Act unless 
the employee was engaged at the very 
time of the accident in interstate 
commerce, and by reason of the “back 
shop rule” that “dead engines” in the 
course of repair were not instrumen- 
talities of interstate commerce. 

The “pin-point” rule, however, 
was said to have been clearly abol- 
ished by the 1939 amendment ex- 
tending the Act’s coverage to include 
all of an interstate carrier’s employ- 
ees, “any part” of whose duties “fur- 
ther” interstate commerce or “in any 
way directly or closely and substan- 
tially” affect such commerce. Refer- 
ence was made in this connection to 
the Court’s decision in Matter of 
Wright v. New York Central Rail- 
road Co., 288 N. Y. 7, cert. den., 317 
U. S. 668, and to Report No. 661 of 
the Senate Judiciary Committee. 
Noting the absence of any control- 
ling case as to the amendment’s effect 
on the “back shop” rule, the Court 
held that the language of the amend- 
ment so broadened the meaning of 
interstate commerce as to include 
within its scope as well the work 
engaged in by “back shop” repair- 
men. 
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Removal of Causes... diversity of citi- 
zenship . . . under new Judicial Code, 


state court action based on concurrent 
negligence of resident and non-resi- 
dent defendants is not removable. 


® Bentley v. Halliburton Oil Well 
Cementing Co. et al., C. A. 5th, May 
20, 1949, Holmes, C. J. 


Appellant, a citizen of Texas, in- 
stituted action in a Texas state court 
to recover for injuries sustained in 
an automobile accident allegedly 
caused by the concurrent negligence 
of the employees of defendants, a 
Texas corporation and a Delaware 
corporation. Joint or joint and sev- 
eral judgment was prayed for. The 
non-resident defendant obtained re- 
moval to the federal court under the 
new Judicial Code, and judgment 
with prejudice was entered against 
appellant when he declined to pro- 
ceed further after denial of his mo- 
tions to remand the action and to 
dismiss the complaint without prej- 
udice. Upon appeal, the judgment 
was reversed and the cause remanded 
with directions to remand to the 
state court. 

The Court that the 
abolition of separable controversies 


maintained 


as a distinct ground of federal re- 
moval jurisdiction under the new 
Judicial Code and the substitution of 
§ 1441 (c) reflected concepts differing 
in degree rather than kind, and left 
applicable the basic principles ap- 
plied under former statutes. Accord- 
ingly, the plaintiff retained the right 
to select the forum, and to elect joint 
or separate suit against joint tort- 
feasors, and a defendant could not 
make separate a cause of action 
which the plaintiff had elected to 
make joint. The acts of 
negligence of defendants’ employees 
were deemed ‘‘component parts of 
one occurrence, the legal result of 
which was joint liability” as joint 
tortfeasors under Texas law; “joint 
liability for the whole tort negatives 
the idea of a separate and independ- 
ent claim on the part of one of the 
defendants.” 


sepa rate 


Trade-Marks, Trade Names and Un- 
fair Competition . . . Trade-Mark Act 
of 1946... in absence of evidence of 


’ 


678 American Bar Association Journal 


injury to reputation or of desire to 
enter defendant's field, owner of trade 
name as applied to waxes is not en- 
titled under Act to enjoin use of same 
name by cleaning fluid manufacturer, 
despite creation of confusion. 


® S.C. Johnson & Sons, Inc. v. John- 
son et al., C. A. 2d, June ra 1949, 
L. Hand, C. J. 


Plaintiff, owner of the trade-mark 
“Johnson’s” as applied to waxes, in 
1940 sought to enjoin the use by 
defendant cleaning fluid manufac- 
turer of the word “Johnson’s” as a 
brand or trade-mark of defendant’s 
cleaner. The Court of Appeals re- 
fused to grant the injunction but 
required that the label on defend- 
ant’s cleaning fluid prominently dis- 
play the manufacturer’s identity. On 
May 20, 1948, plaintiff moved for 
leave to file a supplemental com- 
plaint on the grounds, inter alia, 
that the original injunction did not 
prevent confusion or mistake among 
purchasers as to the origin of de- 
fendant’s product, and that the Lan- 
ham Act enacted in 1946 (15 USC 
§§ 1051-1127) authorized relief un- 
der these circumstances. Denial of 
plaintiff's motion by the District 
Court was affirmed on appeal. 

The central issue considered by the 
Court was the meaning of the lan- 
guage adopted in the Lanham Act 
allowing recovery by the owner of a 


, 


registered mark for a “use” of any 


reproduction of such mark which 


“is likely to cause confusion or mis- 


take or deceive purchasers as to the 
source or origin” of the goods on 
which the owner has used it. This 
language was substituted for the 
wording of the Act of 1905 subject- 
ing to civil action only those who 
affixed the mark to “merchandise of 
substantially the same descriptive 
properties as those set forth in the 
The Court refused to 
adopt a literal interpretation of the 
new law in plaintiff's favor, and 
ruled that the Lanham Act did not 
give the first user of a mark the un- 
justified power of pre-empting new 
markets upon the mere showing that 
would. otherwise result. 


registration”. 


confusion 


Ihe change was explained on the 
ground that Congress merely _in- 
tended to make the protection of the 
federal trade-mark law coextensive 
with the law of unfair competition as 
it was in 1946. Seeking to circum- 
scribe the doctrine enunciated in 
Aunt Jemima Mills v. Rigney, 247 
F. (2d) 407, in which the protection 
of a mark was extended to cover 
goods on which the owner had neve 
used it, the Court maintained that 
the preservation of the reputation of 
the first user of a mark and the pos- 
sibility of market extension where 
there was no suggestion that defend- 
ants had tarnished plaintiff's name or 
that plaintiff would ever wish to 
make cleaning fluid, were not justi- 
fication for allowing the owner “to 
reach a choking hand into a market 
not its own”. 

The Court said that 
longer open to doubt that the Lan- 
ham Act created rights uniform 
throughout the Union, in the inter- 
pretation of which the federal courts 
were not limited by local law. 

Clark, C. J., dissenting, while he 
disclaimed any attempt to advance a 
definitive interpretation, favored re- 
versal and remand for a hearing of 
the parties’ evidence. 


it was no 


War... Housing and Rent Act of 1947 
. . . federal courts held to have juris- 
diction in rent overcharge cases even 
though amount in controversy is less 
than $3,000. 


® Adler et al. v. Northern Hotel Co. 
and Goodman, C. A. 7th, June 21, 
1949, Kerner, J. 


Defendants in an action for treble 
damages for overcharges of rent ap- 
pealed from a judgment for plain- 
tiffs and moved that the appellate 
court remand the case to the District 
Court with instructions to dismiss for 
lack of jurisdiction, on the grounds 
that the amount in controversy did 
not exceed $3,000 as to each plaintiff. 
Section 205 of the Housing and Rent 
Act of 1947 (50 USC App. § 1895), 
under which the action was brought, 
authorized suit to recover for over- 
charges to “be brought in any Fed- 
eral, State or Territorial court of 
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competent jurisdiction. . . .” The 
motion was denied. 


Kerner, J., for the Court, declared 
that the phrase “competent jurisdic- 


tion” was not intended to limit jur- 
isdiction to a federal court authorized 
under a_ pre-existing jurisdictional 
grant, thus requiring that the 
amount in controversy exceed $3,000. 
He pointed out that the Act, as 
a remedial statute, should be con- 
strued to give effect to congressional 
purpose and afford a remedy in all 
cases intended to be covered, and 
distinguished Fields v. Washington, 
173 F.(2d) 701 (C.A. 3d), contra, 
on the ground that the Court had 
not apparently considered §205(e) of 
the Emergency Price Control Act of 
1942, under which suit had generally 
been in the federal courts tried with- 
out regard to the amount involved 
despite use of the language ‘“‘compe- 
tent jurisdiction” in § 205 (e). 

Duffy, C. J., concurring, dwelt at 
length on the legislative history of 
the 1947 Act, pointed out that only 
a rare rent-overcharge action could 
be brought in the federal courts if 
a $3,000 controversy were required, 
and maintained that Congress, in 
both the 1947 and 1942 acts, intended 
to give tenants a choice of forums. 

Minton, C. J., dissenting, gave 
great weight to Fields v. Washington, 
supra, and argued that the holding 
of the majority was inconsistent with 
the Court’s duty to ascribe meaning 
to every word in a statute. He ex- 
pressed the view that Congress, in 
the 1947 Act, may have intended to 
relieve the District Courts “from act- 


ing as justice of peace courts’ and 
that the Court was required, in any 
event, to apply the statute as written. 


Further Proceedings in Cases 
Reported in this Division. 

" The following action has been 
taken in the United States Supreme 
Court: 

AFFIRMED, June 20, 1949: Cohen v. 
Beneficial Industrial Loan Corp.— 
Corporations (34 A.B.A.]. 1049, No- 
vember, 1948; 35 A.B.A.J. 335, April, 
1949) . 

REVERSED, June 20, 1949: National 
Mutual Insurance Co. v. Tidewater 
Transfer Co.—Courts (34 A.B.A.J. 
238, 418; March, May, 1948). 

REVERSED AND REMANDED, June 6, 
1949: Federal 
Comn. v. WJ]R—Radio Communica- 
tion (34 A.B.A.J. 1050, November, 
1948; 35 A.B.A.J. 335, April, 1949) . 

REVERSED AND REMANDED, June 13, 
1949: U. S. v. Wittek—War (34 A.B. 
A.J. 1051, November, 1948; 35 A.B. 
A.J. 424, May, 1949). 

REVERSED AND REMANDED, June 20, 
1949: U. S. v. 1CC—United States (34 
A.B.A.]. 833, 1132; September, De- 
cember, 1948) . 

REMOVED FROM DOCKET AND RE- 
VIEW INDEFINITELY POSTPONED, June 
27, 1949: Esler v. U. §.—Courts (34 
A.B.A.J. 718, 1132; August, Decem- 
ber, 1948). 

CERTIORARI GRANTED, June 27, 
1949: Central States Cooperatives, 
Inc. v. Watson Bros. Transportation 
Co.—Courts (34 A.B.A.J. 238, March, 
1948); Graham v. Brotherhood of 


Locomotive Firemen & Enginemen— 


Communications 
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Venue (34 A.B.A.]. 1132; December, 
1948) . 

CERTIORARI DENIED, June 6, 1949: 
Gibson v. Reynolds—Public Officers 
(35 A.B.A.J. 235; March, 1949). 

CERTIORARI DENIED, June 27, 1949: 
Campbell v. U. S.—United States (35 
A.B.A.J. 334; April, 1949); Missourt- 
Kansas & Texas Railroad Co. v. 
Deavers, U. S. ex rel.—_War (35 A. 
B.A.]. 334; April, 1949). 


® The following action has been 
taken by the United States Court of 
Appeals for the Second Circuit: 

AFFIRMED, June 2, 1949: Martin 
and Lanier v. Chandler et al.—In- 
junctions (35 A.B.A.J. 501; June, 
1949). 

AFFIRMED, June 2, 1949, order of 
District Court for the Southern Dis- 
trict of New York denying plaintiff's 
motion to restrain defendants, pend- 
ente lite, from continuing him on list 
of suspended and ineligible baseball 
players, and for other relief: Gardella 
v. Chandler et al.—_Commerce (34 
A.B.A.J. 947, October, 1948; 35 A.B. 
A.J. 335, April, 1949). 

" The following action has been 
taken by the United States Court of 
Appeals for the District of Columbia: 

AFFIRMED, June 6, 1949: Inter- 
national Union, United Mine Work- 
ers of America v. U. §.—Labor Law 
(34 A.B.A.J. 505; June, 1948). 


® The Court of Appeals of Mary- 
land, on June 9, 1949, reversed the 
judgments below: Maryland Broad- 
casting Co. et al. v. State of Mary- 
land—Constitutional Law (35 A.B. 
A.J. 330; April, 1949). 
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The “Inherent Powers'’ Issue in the Senate Debate 


on National 


® On June 28, two days prior to this 
writing, the most bitterly contested 
legislative issue of the 81st Congress 
was decided, at least for the present, 
by a Senate vote of 50 to 40. The 
Thomas Bill, embodying the Admin- 
istration’s proposals for repeal of the 
Taft-Hartley Act, had been the un- 
finished business before the Senate 
for more than three weeks. From the 
outset, the lengthy and intense de- 
bate had centered on an amendment 
to the Thomas Bill, offered by Sena- 
tor Taft and two other minority 
members of the Senate Committee 
on Labor and Public Welfare, em- 
powering the President to use the 
sanctions of injunction suit and 
plant seizure in strike situations 
which “imperil the national health 
or safety”. Neither injunction nor 
seizure was provided for in the cor- 
responding “national emergency” 
provisions of the Thomas Bill, and 
the 50 to 40 vote agreeing to the Taft 
injunction and seizure amendment 
is the most serious defeat the Admin- 
istration and the Senate majority 
leadership have yet sustained in the 
8ist Congress. 


The issue of substantive labor law, 
whether injunction and seizure pro- 
ceedings are appropriate means of 
government intervention in nation- 
ally critical labor disputes, is a ques- 
tion beyond the province of this de- 
partment of the JouRNAL. There is 
certainly no want of legal literature 
on that question of labor law and 
policy. But the record of the Senate 
debate on repeal of the Taft-Hartley 
Act has another, more general, sig- 
nificance to the lawyer interested in 
legislative processes and particularly 
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Labor Policy 


in the influence of essentially consti- 
tutional considerations on congres- 
sional action. The phase of the Sen- 
ate debate which will be treated in 
this comment is the extent to which 
speculations and disagreements con- 
cerning the “inherent powers” of the 
President ran through the entire 
course of Senate discussion of the 
Administration’s “national emer- 
gency strike” proposals and the ulti- 
mately prevailing injunction and 
seizure amendment. 


‘Inherent Powers'’ Question Raised 
by Legislative Position 


Injection of the “inherent powers” 
issue into the Senate debate was 
made inevitable by a curious feature 
of the Administration’s position on 
the legislation at hand. The Thomas 
Bill made no mention of injunction 
and seizure, even in national emer- 
gency situations, and the weight of 
Administration influence was ex- 
erted against any amendment which 
would spell out a power in the Presi- 
dent to proceed by way of injunc- 
tion, seizure, or both, in circum- 
stances threatening “the national 
health or safety”. But no spokesman 
for the Administration was quite 
willing to concede that the enact- 
ment of a statute making no mention 
of government injunction and seiz- 
ure proceedings .would necessarily 
leave the President without power to 
use injunction, seizure and other co- 
ercive procedures in conceivable fu- 
ture strike crises. 

The suggestion that the President 
might have “inherent” power to pro- 
ceed by way of injunction and seiz- 
ure, on his own responsibility and 





without specific statutory authority, 
was first advanced rather tentatively 
in a letter from the Attorney Gen- 
eral to the Committee on Labor and 
Public Welfare. Early in the Senate 
debate this “inherent power” idea 
was stated more explicitly by two 
strong supporters of the Administra- 
tion proposals, Senator Pepper and 
Senator Withers. Five other Senators 
later expressed themselves in support 
of the same constitutional position. 
Four of these, including Chairman 
Thomas of the Committee on Labor 
and Public Welfare and Senate Ma- 
jority Leader Lucas, are Administra- 
tion stalwarts. The other, more sur- 
prising, subscriber to the “inherent 
powers” theory was Senator Cape- 
hart, who, throughout the extended 
debate, stood by his view that the 
question of policy as to whether in- 
junction or seizure should ever be 
used in labor disputes should be 
“left up to the President of the 
United States”. 


‘“‘Inherent’’ Presidential Powers 
in Labor Disputes Opposed 


The notion that the President might 
have “inherent” or “implied” power 
to use the very weapons of injunc- 
tion and seizure which he did not 
want conferred upon him by express 
statutory provision was challenged 
immediately on the Senate floor. The 
most sustained denunciation of the 
“inherent power” theory came, un- 
derstandably enough, from Senator 
Taft, the principal sponsor of 
the express injunction and seizure 
amendment. Another sponsor of the 
amendment, Senator Donnell, took 
occasion to deny the existence of 
“inherent” Presidential powers in la- 
bor disputes each time the issue was 
raised in debate. But the “inherent 
powers” concept was also challenged 
by two other participants in the de- 
bate, Senator Aiken and Senator 
Douglas, who did not want the Taft 
provision for government injunction 
suits written into the statute but con- 
sidered the assertion of “inherent” 
executive authority to take the same 
action unacceptable and disturbing. 



















































the 
the 
vot 
510 
jul 


ize 


gel 
th 
{ol 
th 
dis 


pe 


1ority, 
tively 

Gen- 
or and 
senate 
’ idea 


The extent to which disagreement 
on constitutional theory cut across 
the lines of division on the merits of 
the legislation is best illustrated by 
the position of Senator Morse, who 
voted throughout against the inclu- 
sion of statutory provisions for in- 
junction and seizure but character- 


and-out supporters of the Taft 
amendment. 

Issues of constitutional law cannot 
be developed as sharply in legisla- 
tive debates as in more tightly run 
judicial proceedings. But enactment 
of the Thomas Bill, on the expressed 
assumption of its backers that statu- 
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policy and other domestic matters. 
The concept of inherent presidential 
power is, at its root, a kind of argu- 
ment by necessity which recognizes 
that national survival in war time 
may depend on energetic and forth- 
right executive action, particularly 


during the period of time necessary 
tory authority is not necessary for for intelligent congressional de- 
Presidential injunction and seizure cision on emergency legislative meas- 
action in labor disputes of genuine 
national 


ized the “inherent powers” claim as 
‘4 doctrine which I think is so dan- 
verous to representative government 
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ures. It is something else again to 
that I believe it must be answered could 
forthwith.” It is to be noted that of 
the six Senators who expressed sharp 
with the 
power” theory, only three were out- 


concern, certainly 
have been taken as a “practical’’ or 


“political” precedent supporting a 


contend that Congress should look 
to the President as policy-maker in 
chief and forbear to take action in 
irman disagreement “inherent broad claim of independent Presi- peace time on a domestic matter clear- 
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dential prerogative in national labor — ly within its legislative competence. 


Notice of Proposed Amendment to the By-Laws 
of the American Bar Association 


® Notice is hereby given that Adrian M. Unger, of Newark, New Jersey, 
member of the American Bar Association, has filed with the Secretary of 
the Association the following amendment to the By-Laws of the Association: 

Amend Article I of the By-Laws so that Section | will read as follows, 
and present Section 2 will be deleted:* 


Section 1, Committee on Admissions; Nomination and Election of Members. 
A Committee on Admissions, of five members shall be appointed by each State 
Delegate for his State, for a term of five years, and for such lesser terms as may 
be necessary to stagger the expiration thereof, on a basis of one expiration each 
year. Vacancies shall be filled by appointment for unexpired terms. Applications 
for membership shall not indicate the race, creed or color of the applicant and 
shall be considered by such Committees only upon the nomination and endorse- 
ment thereof by a member of the Association in good standing. If the applicant 
is a member of the Bar of the State or Territory in which he resides or has his 
principal office or is a member of a Federal, [or] State or territorial court of record 
of a state or territory in which he resides or has his principal office, the application 
shall be referred to the Committee on Admissions for one of such states or 
territories. If, however, the applicant is not a member of the bar of the State 
or Territory in which he resides or has his principal office, the application shall be 
referred to the Committee on Admissions for one of those States or territories or 
shall be referred to the Committee on Admissions for a State or Territory in which 
the applicant formerly resided and to the Bar of which he was admitted. Upon 
the approval of an application by a majority of any such Committee on Admis- 
sions, such applicant shall be deemed [nominated for] elected to membership. 
The President shall appoint a Committee or Committees on Admissions for the 
territorial group. 
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| Section 2. Election of Members. All nominations made pursuant to Section | 
hereof shall be reported to the Board of Governors for action. Four negative 
votes in the Board of Governors shall prevent an applicant’s election. | 
Josepn D. STECHER 
Secretary 


* Italics indicate material inserted in the present by-law; Brackets indicate proposed deletions from 
the present by-law. 
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current LAW MAGAZINES 





A pMInIsTRATIVE LAW—“Of- 
ficial Notice’: Kenneth 
Culp Davis of The University of Tex- 


Prolessor 


as School of Law, presents as the 
leading article in the February issue 
of the Harvard Law Review (Vol. 62 
-No. 4; pages 536-587) another of 
his exhaustive studies of problems of 
administrative law, this time on the 
question of the extent to which the 
doctrine of judicial notice should be 
carried over into the proceedings be- 
fore administrative agencies. Profes- 
sor Davis believes that the limita- 
tions of the traditional doctrine of 
judicial notice are largely irrelevant 
to the work of regulatory agencies 
and that, subject to the requirement 
of a fair hearing, such agencies 
should aggressively use all informa- 
tion they can reasonably bring to 
bear upon each case. The article is 
based primarily upon an examina- 
tion of proceedings before the Inter- 
state Commerce Commission. (Ad- 
dress: Harvard Law Review, Gan- 
nett House, Cambridge, Mass.; price 
for a single copy: $1.00). 


A ppEALs—“Appellate Briefs and 
Advocacy”: Many helpful suggestions 
concerning the writing of appeal 
briefs and appellate advocacy are 
contained in the above-entitled arti- 
cle in the March, 1949, issue of the 
Fordham Law Review (Vol. XVIII— 
No. 1; pages 30-48), by Paxton Blair, 
former Justice of the Supreme Court 
of the State of New York. Among 
other things, the learned author em- 
phasizes careful selectivity of mate- 
rial for the appeal brief and the 
“courage of exclusion”, the cultiva- 
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tion of good English style and avoid- 
ance of the technical language of the 
conveyancer and the pleader, orderly 
and concise presentation of the facts, 
limitation of the number of law 
point headings and the avoidance of 
“blind headnotes”, and the omission 
of “purple passages” and imported 
“jewels of rhetoric”, save at the con- 
clusion of the brief. In addition, 
oral arguments in connection with 
appeals are strongly recommended 
and counsel are cautioned to refrain 
so far as possible from taking inter- 
locutory appeals and thus possibly 
prejudicing the appeal from final 
judgment. (Address: Fordham Law 
Review, 302 Broadway, New York 7, 
N. Y.; price for a single copy: $1.00.) 


Bankruptcy —“4 Decade of 
Corporate Reorganization under 
Chapter X”: An article in the April 
issue of the Columbia Law Review 
(Vol. 49—No. 4; pages 456-500) by 
DeForest Billyou, a member of the 
New York Bar, surveys the operation 
of Chapter X of the Bankruptcy 
Act during the decade of corporate 
reorganizations under this chapter 
which has recently ended. The arti- 
cle discusses briefly significant inter- 
pretations by the courts of the pro- 
visions of Chapter X. The author 
states that, while diligent reorgan- 





Editor’s Note 


ization was a professed objective of 
Chapter X, a high degree of dili- 
gence in its administration has not 
been maintained, and that the field 
of corporate reorganization is still 
replete with difficult and fascinating 
problems, especially in the area of 
plan formulation. (Address: Colum. 
bia Law Review, Kent Hall, Co- 
lumbia University, New York 27, 
N. Y.; price for a single copy: $1.00). 


ConstTiTUTIONAL LAW— 
“The Education of a Justice’: The 
leading article in the Spring Issue of 
the Journal of Legal Education (Vol. 
1—No. 3; pages 333-360), entitled as 
above, is a provocative study of the 
extent to which the views of Mr. 
Justice George Sutherland on mat- 
ters of constitutional law were fore- 
shadowed by his earlier experiences 
as a youth in Utah and particularly 
as a student at Brigham Young Uni- 
versity. The author of the article, 
Joel Francis Paschal, is Research Di- 
rector of the North Carolina Com- 
mission for the Improvement of the 
Administration of Justice. The arti- 
cle is based upon material gathered 
by the author for a forthcoming 
book on the life of Mr. Justice Suth- 
erland. (Address: Journal of Legal 
Education, Duke Station, Durham, 
North Carolina; price for a single 
copy: not given) . 


Parents —“Compulsory Licens- 
ing by Judicial Action: A Remedy 
for Misuse of Patents”: For practices 
which are considered misuse of the 
patent, compulsory licensing is of- 
fered as a solution by Neal Seegert, 
of the Wisconsin Bar, in the leading 
article in the March issue of the 





Members of the Association who wish to ebtain any article referred to should 
make a prompt request to the address given with remittance of the price stated. If 
copies are unobtainable from the publisher, the Journal will endeavor to supply, 
at a price to cover cost plus handling and postage, a planograph or other copy of 


a current article. 
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Vichigan Law Review (Vol. 47—No. 
5; pages 613-638). Under the topic, 
“What Is ‘Misuse’?” are treated con- 
centration of patents, restrictions on 
use, and price-fixing agreements. 
Following this survey, which also lists 
those practices deemed within the 
permissible scope of the patent mo- 
nopoly, the author discusses how the 
remedy of compulsory licensing may 
be applied, the effect of the patentee’s 
purging himself of the misuse, the 
effect of denial of relief to the 
patentee, anti-trust decree provisions, 
enforcing the decrees, and the desira- 
bility of judicially effecting compul- 
sory licensing. (Address: Michigan 
Law Review, Hutchins Hall, Ann 
Arbor, Mich.; price for a single copy: 
$1.00), 


Parents—"The Impact of Re- 
cent Supreme Court Cases on the 
Question of Patentable Invention”: 
For a device to be patentable, it 
must, in the words of the United 
States Supreme Court, “reveal the 
flash of creative genius, not merely 
the skill of the calling.” Although 
this has been the standard since 1850 
when a third requirement of patent- 
ability, invention, was added to the 
two requirements already recognized, 
novelty and utility, the lower federal 
courts in recent years have applied 
substantially more critical tests of 
invention. A brief analysis of this 
problem by William H. Davis, form- 
er Director of Economic Stabiliza- 
tion, appears in the March-April 
issue of the Illinois Law Review 
(Vol. 44—No. 1; pages 41-48). As a 
result, the author concludes that 
patent enforcement in the courts 
has “reached a dangerous extreme”: 
Patent lawyers have given serious 
consideration to the desirability of 
advising their clients to rely on se- 
crecy, where that is possible, rather 
than on the increasingly uncertain 
protection afforded by the patent 
laws as practically applied by the 
courts, and some lawyers have ac- 
tually given this advice to their 
clients. “Since the principal object of 
the patent laws is to encourage dis- 
closure of inventions in return for 


the grant of a limited monopoly, 
the adverse trend of the lower court 
decisions if continued might serious- 
ly have impaired the effectiveness of 
the patent system in its function of 
promoting the progress of the useful 
arts and sciences.” (Address: Illinois 
Law Review, Northwestern Univer- 
sity School of Law, 357 East Chicago 
Avenue, Chicago 1], Ill.; price for 
a single copy: $1.00) . 


Property —Future Interests — 
“Long-Term Options and the Rule 
Against Perpetuities”’: In the first 
installment ot this article in the 
March issue of the California Law 
Review (Vol. 37—No. 1; pages 1-37) , 
the author, Professor William Berg, 
Jr., of the University of Colorado, 
succinctly traces the development of 
the common-law Rule against Per- 
petuities. The “fundamental prop- 
osition” of the modern Rule, he 
finds to be “something more than a 
mere prohibition against remoteness 
of vesting . . . in reality a rule of law 
having as its primary objective the 
striking down of limitations of con- 
tingent future interests which may 
suspend, beyond the _perpetuities 
period, the practical power to alien- 
ate property.” Concluding the first 
installment is a discussion of devices 
comparable to the long-term option, 
which devices have been exempted 
from the Rule or considered not 
germane to it: covenants to renew 
leases, corporate stock preemptions 
and perpetual option warrants, long- 
term mortgages, contracts not creat- 
ing future interests in property. 
(Address: California Law Review, 
Inc., Boalt Hall of Law, Berkeley 4, 
Calif.; price for a single copy: $1.50). 


Pustic UTILITIES — Federal 
Regulation of Air Transportation: 
Rates and Business Practices: That 
“hard cases make bad law” is no- 
where more clearly demonstrated 
than in the Civil Aeronautics Board’s 
administration of domestic aviation 


in the United States. This A. J. 
Thomas, Jr., Assistant Professor of 


Law Magazines 


Law at Southern Methodist Univer- 
sity, shows in a detailed article in 
the Winter, 1949, issue of the South- 
western Law Journal (Vol. 3—No. 1; 
pages 1-49). With a thorough anal- 
ysis of precedent-making cases, Pro- 
fessor —Thomas reviews the criteria 
used in determining air freight and 
passenger rates and the factors of 
honest, efficient management, route 
coverage, and earnings and return on 
investment (for both unprofitable 
and self-sufficient airlines) used in 
fixing air mail rates and subsidies. 
Although the Board professes to re- 
ly on definite standards, Professor 
Thomas’ analysis indicates it has so 
far shown little consistency or long- 
range policy in its determination of 
passenger, property and air mail 
rates. As far as the Board’s control 
of the airline’s business practices is 
concerned, its-rulings as to consoli- 
dations and mergers, the control of 
air carriers by surface carriers, inter- 
locking relationships, loans, equip- 
ment interchanges and competitive 
agreements show greater consistency 
and seem to be directed primarily at 
preventing a monopoly within the 
industry. All told, because of the 
great improvements and advances 
made in aviation during World War 
II, it has been said that the Civil 
Aeronautics Act is already outmoded 
for the air world as it exists today, 
and as it will exist in the future. 
According to Professor Thomas, if 
this proves to be the case, it is hoped 
that whatever legislation follows will 
accomplish as much in the future as 
the present statute has since its incep- 
tion. (Address: Southwestern Law 
Journal, Southern Methodist Uni- 
versity, Dallas, Texas; price for a 
single copy: $1.00). 


"TrapeMARKs—“Trademark In- 
fringement and Confusion of Source: 
Need for Supreme Court Action”: 
One of the primary purposes of the 
new Federal Trademark Act of 1946 
was to improve the statutory provi- 
sions for enjoining infringement of 
trademark. Under the old Trade- 
mark Act of 1905, the defendant’s 
use of the plaintiff's mark had to be 
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on “merchandise of the same descrip- 
tive properties.” Following broad 
principles established in the case law 
since 1905, the 1946 Act made “like- 
lihood of mistake, or 
deception of purchasers as to source” 


confusion, 


the sole test of infringement. Despite 
this intended broadening of statu- 
tory protection, the Court of Ap- 
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peals for the Seventh Circuit re- 
cently denied relief to the owner of 
the celebrated mark, ‘“Sunkisv”’, for 
fruits and vegetables against the use 
of the same mark on bread. To ef- 
fectuate the 1946 Act and to settle 
the law on the subject, contends 
Julius R. Lunsford, Jr., of the 
Georgia Bar, in a contribution to 





the February issue of the Virginia 
Law Review (Vol. 35—No. 2; pages 
214-234) , the United States Supreme 
Court should depart from its ap- 
parent reluctance to review trade- 
mark cases. (Address: Virginia Law 
Review, Clark Memorial Hall, Char- 
lottesville, Va.; price for a single 
copy: $1.25). 





" A conference with members of 
Congress in the field of business law 
of the 
Association’s Section of Corporation, 
Banking and Mercantile Law at a 
dinner at The Metropolitan Club at 
Washington, D. C., May 17. 


The following members of Con- 


was held at the invitation 


gress were present: 

Senators: John W. Bricker, of 
Ohio, Banking and Currency Com- 
mittee; Hugh Butler, of Nebraska, 
Finance Committee; Harry P. Cain, 
of Washington, Banking and Cur- 
rency Committee; Forrest C. Don- 
nell, of Missouri, Judiciary Commit- 
tee; Allen J. Ellender, of Louisiana, 
Appropriations Committee; Homer 
Ferguson, of Michigan, Judiciary 
Committee; Theodore Francis 
of Rhode Island, Foreign 
Charles W. 
Tobey, of New Hampshire, Interstate 


Green, 
Relations Committee; 


and Foreign Commerce Committee; 
Edward Martin of Pennsylvania, Fi- 
nance Committee; Francis J. Myers 
of Pennsylvania, Interstate and For- 
eign Commerce Committee; James 
E. Murray of Montana, Interior and 
Insular Affairs Committee; Joseph 
C. O'Mahoney, of Wyoming, Chair- 
man, Committee on Interior and 
Insular Affairs; Clyde M. Reed of 
Kansas, Interstate and Foreign Com- 
merce Committee; A. Willis Robert- 
son of Virginia, Appropriations Com- 
mittee; Leverett Saltonstall of 
Massachusetts, Appropriations Com- 
mittee; Elbert D. Thomas of Utah, 
Chairman, Senate Foreign Relations 


Conference With Members of Congress 


in the Field of Business Law 
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Committee; Alexander Wiley of Wis- 
consin, Judiciary Committee. 
REPRESENTATIVES: Clifford P. Case 
of New Jersey, Judiciary Committee; 
Emanuel Celler of New York, Chair- 
man, Judiciary Committee; Ralph 
A. Gamble of New York, Banking 
and Currency Committee; Martin 
Gorski of Illinois, Judiciary Com- 
mittee; John Kee of West Virginia, 
Chairman, Foreign Affairs Commit- 
tee; Eugene J. Keogh of New York, 
Interstate and Foreign Commerce 
Committee; Kenneth B. Keating of 
New York, Judiciary Committee; 
Earl C. Michener of Michigan, Judi- 
ciary Committee; Clinton D. Mc- 
Kinnon of California, Banking and 
Currency Committee; Mike Mans- 
field of Montana, Foreign Affairs 
Committee; Joseph P. O’Hara of 





Minnesota, Interstate and Foreign 
Commerce Committee; Louis C. Ra- 
baut of Michigan, Appropriations 
Committee; Chauncey W. Reed of 
Illinois, Judiciary Committee; J. P. 
Richards of South Carolina, Foreign 
Affairs Committee; John Taber of 
New York, Appropriations Commit- 
tee; Jesse P. Wolcott of Michigan, 
Banking and Currency Committee; 
and Ralph E. Church, of Illinois, 
Appropriations Committee. 
President Frank E. Holman, Secre- 
tary Joseph D. Stecher, Nominee for 
Treasurer Harold H. Bredell, former 
President George M. Morris, James 
R. Morford, Chairman of the House 
of Delegates, Loyd Wright, William 
Clarke Mason, Charles Ruzicka, 
Cody Fowler and E. J. Dimock of 


(Left to Right) President Frank E. Holman, Senator Alexander Wiley, Representa- 
tive Louis C. Rabaut, Benjamin Wham, Representative Earl C. Michener and Sen- 
ator Homer Ferguson. 
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the Board of Governors, and James 
P. Economos, Assistant Secretary, 
were present. 

Benjamin Wham of Chicago, 
Chairman, John W. Kearns of Chi- 
cago, Vice Chairman, and Ralph G. 
Boyd of Boston, Secretary of the 
Section, and Sidney Teiser, Fred- 
erick W. Brune, Milton P. Kupfer, 
Frank C. Olive, J. P. Taggert, Har- 
old J. Gallagher and J. Francis Ire- 
ton, members of the Section Council 
as well as several chairmen of Com- 
mittees, including Eugene H. South- 
all, Robert E. Quirk, Frank C. 
Brooks, Richard W. Kiefer, Martin 
|. Dinkelspiel and Ray Garrett, were 
present. 

Karl D. Loos of Washington, Co- 
Chairman of the Section’s Coopera- 
tive Division, acted as Chairman of 
the Dinner Committee. 

In opening the discussion Chair- 
man Wham limited speakers to fifty- 
nine seconds. This rule was applied 
strictly to spokesmen of the Section 
and Committees. 

In response to a toast to the Presi- 
dent of the American Bar Associa- 


tion, President Holman made a 


statement on behalf of the Associa- 
tion as to its relationship with Con- 
gress. Former Congressman Walter 
Chandler of Memphis, Chairman 
of the Section’s Division of Reorgani- 
zation and Bankruptcy, made an 
additional short statement with 
reference to this relationship. Sena- 
tor Bricker responded to this toast. 

Ralph G. Boyd of Boston, Secre- 
tary of the Section, discussed the 
relationship of the Section with the 
two Judiciary Committees of Con- 
gress. Responses were made by Con- 
gressman Emanuel Celler of New 
York, Chairman of the House Judi- 
ciary Committee, and by Senator 
Alexander Wiley of Wisconsin, last 
year’s Chairman of the Senate Judi- 
ciary Committee. 

Harold J. Gallagher, Chairman of 
the Section’s Division of Trade and 
Commerce, discussed the relationship 
of the Section with the Foreign Re- 
lations Committees of both Houses, 
Interstate and Foreign Commerce 
Committees of both Houses and the 
Interior and Insular Affairs Senate 
Committee. Responses were made 
by Senator Elbert D. Thomas, Sena- 
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tor Joseph C. O'Mahoney, and Con- 
gressman John Kee. 


John W. Kearns, Vice Chairman 
of the Section, discussed the relation- 
ship of the Section with the Appro- 
priations Committees of both 
Houses, the Senate Finance Commit- 
tee, the Banking and Currency Com- 
mittees of both Houses and the 
House Ways and Means Committec. 
Responses were made by Congress- 
man Louis C. Rabaut and Senator 
A. Willis Robertson. 


The Senators and Congressmen 
paid high tribute to the experienced 
and public-minded work of our 
Association in the field of business 
law and expressed appreciation of 
the expert assistance given by com- 
mittees of this Séction as to bills 
pending before their respective com- 
mittees. 


The meeting closed with a toast 
proposed by Senator Wiley to the 
continued cordial relationship be- 
tween the Congress and our Asso- 
ciation in promoting and safeguard- 
ing the public interest through legis- 
lation. 








PROGRAM OF JUDGE ADVOCATES ASSOCIATION 


St. Louis, Missouri 


Tuesday, September 6th—7:00 P.M. 


Dinner—University Club 


Wednesday, September 7th—4:00 P.M. 


Annual Meeting (Place to be announced.) 


Puitie A. MAXEINER, Chairman, 
Committee on Arrangements. 
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Tax Notes 





® Prepared by Committee on Publications, Section of Taxation, Joseph S. Platt, 
Committee Chairman, Harry K. Mansfield, Vice Chairman. 





Deductions by Lawyers 


® Lawyers continue to carry cases to 
court in attempts to obtain deduc- 
tions for business expenses. In two 
recent cases, legal fees and costs were 
paid out by lawyers in order to pro- 
tect their reputations and practice. 
The Tax Court approved the deduc- 
tion in one case but denied it in the 
other. 

Denial of the deduction came in 
the case of Robert E. Kleinschmidt, 
12 T. C. No. 122, promulgated May 
31, 1949. The taxpayer was an at- 
torney and banker in Hillsboro, Mis- 
souri. At various times he had been 
prosecuting attorney of Jefferson 
County. In 1938 he was a candidate 
for judge of the Circuit Court for 
the twenty-first Judicial Circuit of 
Missouri. In the course of the cam- 
paign, newspaper articles were pub- 
lished attacking the taxpayer’s-candi- 
dacy and his conduct as prosecuting 
attorney. Taxpayer lost the election 
and subsequently filed libel suits 
against the newspapers on the ground 
that the articles had resulted in his 
defeat in the election and in damage 
in his profession, in his banking busi- 
ness and in his church relations. The 
libel suits all resulted in verdicts for 
the defendants. For 1943 taxpayer 
sought to deduct his expenses in 
with the libel suits as 
business expenses, but the Commis- 
sioner determined that they were 
personal expenses. The determina- 
tion was upheld by the full Tax 
Court. 


connection 


The Court pointed out that the 
taxpayer's business conduct was not 
involved in the suits, which were 
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, Scranton, 


dam- 
age to taxpayer’s personal reputation 
and good name “as a citizen, lawyer, 
banker, and a churchman”’. Further- 
more, any amounts spent to acquire 


rather efforts to recoup any 


or enhance taxpayer’s reputation as 
a lawyer would not have been de- 
ductible, for they would have been 
capital expenditures. And since cam- 
paign expenditures are not deducti- 
ble (McDonald v. Commissioner, 323 
U.S. 57), neither are post-campaign 
expenditures. 

In Morgan S. Kaufman, 12 T.C. 
No. 149, promulgated June 22, 1949, 
the was an attorney in 
Pennsylvania. He _ had 
been in active practice until 1941 
when he, and others, were indicted 
by a federal grand jury for conspir- 
ing to obstruct justice and to defraud 
the United States. Taxpayer had 
given up active law practice in 1939, 
Shortly after learning of an investi- 
gation into charges leading to the 
indictment, in order to defend him- 
self. Two trials both resulted in 
hung juries, and finally a nolle prose- 
qui was entered as to taxpayer. Subse- 
quently, on the basis of testimony 
adduced in the criminal trials, tax- 
payer was disbarred by the District 
Court for the Eastern District of 
Pennsylvania. He did not resume 
the practice of law. Taxpayer, for 
1941 and 1942, deducted fees and 
expenses solely in connection with 
the criminal prosecution, and they 
were allowed by the Tax Court. 

The Commissioner argued that it 
would be neither ordinary nor neces- 
sary in the course of his practice for 


tax payer 


a lawyer to have to defend himself 
against such criminal charges. The 
Tax Court declared that it is suf- 
ficient if the basis of the indictment 
was connected with and grew out of 
the taxpayer’s legitimate business 
transactions. And on the presump- 
tion that a defendant is innocent un- 
til proved guilty, taxpayer’s legal 
transactions must be regarded as le- 
gitimate. There was no doubt that 
the indictment was directly connect- 
ed with and resulted from taxpayer's 
law practice. The Commissioner’s 
additional contention that the ex- 
penses were not deductible in 1941 
and 1942 because taxpayer had 
ceased to practice law before 1941 
was dismissed on the basis of decided 
cases. 

Both decisions have the backing of 
substantial authority, although the 
result in the Kleinschmidt case seems 
harsh in the light of the Kaufman 
decision. Perhaps the Tax Court felt 
the same way, for it presented three 
reasons—that the expenditures were 
personal, that they were campaign 
expenses, and that they were spent 
to retain a capital asset—to justify 
the result. 


Disclaimer and Income Taxes 


A recent decision by the Court of 
Appeals for the Fifth Circuit illus- 
trates the income tax cost to donees 
of disclaiming gifts they do not want. 
In Grant v. Commissioner, —— F.(2d) 
—— (C.A. 5th, June 3, 1949), tax- 
payer’s husband had died on March 
8, 1938, leaving a will wherein he set 
up a residuary trust for the benefit 
of his wife for life and, upon her 
death, to the testator’s children and 
grandchildren. The taxpayer-wife 
was to be paid annually all or part 
of the net income that she might 
elect; any portion not drawn was to 
be added to the trust corpus. The 
taxpayer was designated as co-execu- 
tor and co-trustee. On July 31, 1943, 
administration of the estate was com- 
pleted and the residuary trust prop- 
erty was delivered to the trustees. 
The taxpayer never elected to take 
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iny trust income and never, in fact, 
received any. On June 20, 1945, the 
taxpayer executed a formal renun- 
ciation and release of her ‘‘condi- 
tional bequest of any income”, which 
delivered to the 


filed for record. ‘The Commissioner 


was trustees and 
asserted income tax against the tax- 
payer for the period from July 3, 
1943, to June 20, 1945. His determi- 
nation was upheld by the Tax Court, 
11 IT. C. 178 (1948), and affirmed by 
the Fifth Circuit upon the familiar 
principle that a person is taxable 
upon income over which he has un- 
fettered command even though he 
does not take it. Corliss v. Bowers, 
281 U.S. 376; Mallinckrodt v. Nu- 
nan, 146 F. (2d) 1 (C.A. 8th, 1945). 
The renunciation, as to income 
earned up to that date, was held to 
be an anticipatory assignment to the 
remaindermen. Helvering v. Horst, 
311 U.S. 112. It was held immate- 
rial that the renunciation might be 
retroactive under state law. 

The decision itself 
ling, for it applies familiar tax prin- 
ciples. Nevertheless, it does seem to 
raise questions with regard to dis- 
claimers and renunciations. Under 
state property law, disclaimers are 
customarily given retroactive effect. 


is not start- 








See Restatement, Trusts, Section 36, 
Comment c. In this respect they are 
different from releases or assign- 
ments. And if disclaimers, as such, 
are to be recognized at all for tax 
purposes, it seems they also should 
be given the same effect as under 
state law. The principle under which 
they operate is that the donee is ex- 
pressing his nonacceptance of the 
gift. For this reason, disclaimers us- 
ually must be timely made and must 
be made before any actual accept- 
ance of the benefits of the gift. For 
federal estate tax purposes, in con- 
nection with the deduction for char- 
itable bequests, a disclaimer is recog- 
nized and is distinguished from a 
release. See Treasury Regulation 
105, Section 81.44. And with limita- 
tions, disclaimers also play a part in 
the new marital deduction provi- 
sions. See Treasury Regulation 105, 
Section 81.47a(e). Court decisions 
have refused to impose a tax upon 
the donee where he executed a valid 
disclaimer. Brown v. Routzahn, 63 
F. (2d) 914 (C.A. 6th, 1933) (estate 
tax); First National Bank of Port- 
land, 39 B.T. A. 828 (income tax). 

The Fifth Circuit did not cite or 
discuss the First National Bank case, 
but the Tax Court distinguished it 


Tax Notes 


upon the ground that there the 


donee had made an oral disclaime1 


(confirmed by a written disclaimer 
over two years later) before the tax- 
The Tax 
Court pointed out that the Grant 


able years in question. 


case involved no attempt to tax the 
income after the date of the dis- 
claimer. The opinion of the Sixth 
Circuit, however, was general and 
showed no interest in the property 
aspects of disclaimers. Perhaps the 
decision can be justified on the 
ground that the disclaimer was not 
timely, but there was no discussion 
of the point. 

Although the Grant case probably 
does not presage the imposition of a 
gift tax, for instance, upon execu- 
tion of a disclaimer, logically there 
should be no income tax liability 
either if the property concept has 
any vitality. Imposition of the in- 
come tax may cost money to a pos- 
sibly unwilling and protesting donee. 
Any abuse of the use of disclaimer 
could be checked by requiring rea- 
sonable promptness in making a dis- 
claimer enforcing strictly 
nonacceptance of benefits, but per- 


and. by 


haps the Grant decision is one of the 
concessions that must be made to the 
annual tax accounting period. 


I HAVE already pointed out the distinction which is to be made between a 
centralized government and a centralized administration. The former exists 
in America, but the latter is early unknown there. If the directing power of 
the American communities had both these instruments of government at its 
disposal, and united the habit of executing its own commands to the right 
of commanding; if, after having established the general principles of gov- 
ernment, it descended to the details of public business; and if, having regu- 
lated the great interests of the country, it could penetrate into the privacy 
of individual interests, freedom would soon be banished from the New 


World. 


orn 


—De Toqueville, Democracy in America, p. 275. 
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THE DEVELOPMENT OF 





Lovis B. Sohn + Editor-in-Charge 


INTERNATIONAL LAW 








® The preparation of a Declaration on Rights and Duties of States is of special 


importance to the American Bar Association. In 1943 and 1944, the Association, 


together with the Carnegie Endowment for International Peace and the Canadian Bar 


Association, assisted in the preparation of a declaration contained in the International 


Law of the Future, to which a wide public acclaim and a hospitable reception were 
given both in the United States and in other countries. Again in the spring of 1947, 


the Association organized a series of regional group conferences, at which the idea 
of a declaration was warmly endorsed. The new draft needs to be carefully considered, 


however, by the official organs of the Association, before any suggestions are made 


to the United States Government with respect to the approval of the Declaration at 
the next session of the General Assembly of the United Nations. 





Declaration on Rights 


® The basic interna- 
tional law is to define the rights and 
duties of states. While each of these 


rights and duties may be of special 


problem of 


importance to certain states or in 
certain periods of history, there are 
rights and duties which have been 
always considered as “fundamental”, 
“basic” or “natural” rights or duties. 
Since the of Christian Wolff 
(Jus Gentium Methodo Scientifica 
Pertractatum; 1749), many attempts 


time 


have been made to formulate a con- 
cise statement of these basic rights 
and duties. In recent years, a decla- 
ration made by the American Insti- 
tute ol 1916 
provided a new stimulus for action 
in this field. The untiring eftorts of 
Alejandro Alvarez of Chile, aided by 
Albert de La Pradelle of France, led 
to adoption of similar declarations 


International Law in 


by various international law associa- 
tions. 

The American republics took also 
official steps in this direction, and a 
Convention on Rights and Duties of 
States was adopted at Montevideo in 
1933. Additional declarations were 
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and Duties of States 


adopted at Buenos Aires (1936), 
Lima (1938) and Mexico (1945). Dr. 
Ricardo J. Alfaro of Panama _ has 
breathed new life into the idea at 
various meetings of the United Na- 
tions and, due to his efforts, the ques- 
tion was referred by the General 
Assembly in 1947 to its International 
Law Commission. 


This Commission, meeting at Lake 
Success, April 12-June 9, 1949, under 
the chairmanship of Judge Manley 
O. Hudson, had before it a Pana- 
manian draft of twenty-four articles. 
After a careful consideration of that 
draft in three readings, the Commis- 
sion adopted a declaration contain- 
ing four basic rights and ten funda- 
mental duties. It recognized the 
rights of independence, territorial 
jurisdiction, equality and_ self-de- 
fense. The duties are those of non- 
intervention, refraining from foment- 
ing civil strife, respect for human 
rights, maintenance of national or- 
der, settlement of disputes by peace- 
ful means, refraining from use of 
force against other states and from 
assisting a state engaged in an illegal 


use of force, refraining from recog- 
nizing territorial acquisitions ob- 
tained by unlawful methods, carrying 
out obligations in good faith and 
conducting international relations in 
accordance with the principle that 
international law has supremacy over 
the sovereignty of each state. 

Two members of the Commission, 
Vladimir M. Koretsky (Soviet Union) 
and Manley O. Hudson (United 
States) voted against the declaration. 

Mr. Koretsky declared that he 
voted against the Draft Declaration 
because of its many shortcomings 
including, in particular, (1) that it 
did not embody such fundamental 
principles of the United Nations as 
the sovereign equality of all the 
members thereof and the right of 
self-determination of peoples; (2) 
that it did not protect states against 
interference by international organ- 
izations or groups of states in matters 
falling essentially within their do- 
mestic jurisdictton; (3) that it did 
not set out the very important duty 
of states to take measures for the 
maintenance of international peace 
and security, the prohibition of 
atomic weapons, and for the general 
reduction of armaments and armed 
forces, and that, further, the Draft 
Declaration did not proclaim the 
duty of states to abstain from partici- 
pation in aggressive blocs such as 
the North Atlantic Pact and the 
Western Union, whose actual aim, 
despite false professions concerning 
peace and collective security, was the 
preparation of new wars; (4) that 
the Draft Declaration made no men- 
tion of the important duty of states 
to take measures for the eradication 
of the last vestiges of fascism and for 
the prevention of its recrudescence; 
(5) that the Draft Declaration ig- 
nored the no less important duty of 
states to ensure full equality as be- 
tween its citizens, without distinction 
as to race or nationality and, equally, 
to combat racial, national or reli- 
gious prejudice amongst its popula- 
tion and to prevent the propagation 
of hatred or disdain based on such 
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prejudice; and (6) that the Draft 
Declaration did not recite the signifi- 
cant duty of states to promote respect 
for human rights and against unem- 
ployment, by means of governmental 
and social measures ensuring useful 
work for all. Mr. Koretsky added 
that the Draft Declaration, and espe- 
cially Article 14 thereof went even 
further than the Panamanian Draft 
in denying the sovereignty of states. 
the 
“super-state” was being resorted to 


In his view doctrine of the 
in this fashion by persons or peoples 
seeking to achieve, or to help others 
to achieve, world domination. In- 
stead of reinforcing the principles of 
sovereignty, self-determination, sov- 
ereign equality of states, independ- 
ence, and the freedom of states from 
dependence upon other states, the 
Draft Declaration, he thought, der- 


ogated from the great movements to 


rid the peoples of the world of the 
scourges of exploitation and oppres- 
sion. 

Judge Hudson stated that he voted 
against the Draft Declaration be- 
cause the provisions of its Article 6 
went beyond the Charter of the 
United Nations, and beyond inter- 
national law at its present stage of 
development. 

As the governments of the United 
Nations have already had an oppor- 
tunity to express their comments 
respect to the 
draft, the Commission decided, Mr. 


with Panamanian 
Koretsky dissenting, that the Draft 


Declaration should be submitted 
directly to the General Assembly, 
which may either adopt it or trans- 
mit it to governments for further 
comments. 

The text adopted by the Commis- 


sion is as follows: 


Draft Declaration on Rights and Duties of States 


Wuereas the states of the world form 
a community governed by international 
law; 


Wuere<as the progressive development 
of international law requires effective 
organization of the community of states; 


WHEREAS a great majority of the states 
of the world have accordingly established 
a new international order under the 
Charter of the United Nations, and 
most of the other states of the world 
have declared their desire to live within 
this order; 


WHEREAS a primary purpose of the 
United Nations is to maintain interna- 
tional peace and security, and the reign 
of law and justice is essential to the re- 
alization of this purpose; and 


WHEREAS it is therefore desirable to 
formulate certain basic rights and duties 
of states in the light of new develop- 
ments of international law and in har- 
mony with the Charter of the United 
Nations: 


‘THE GENERAL ASSEMBLY of the United 
Nations adopts and proclaims this 


DECLARATION OF RIGHTS AND DUTIES OF 
STATES 





Article 1 


Every state has the right to independ- 
ence and hence to exercise freely, with- 
out dictation by any other state, all its 
legal powers, including the choice of its 
own form of government. 


Article 2 


Every state has the right to exercise 
jurisdiction over its territory and over 
all persons and things therein, subject 
to the immunities recognized by inter- 
national law. 


Article 3 


Every state has the duty to refrain 
from intervention in the internal or ex- 
ternal affairs of any other state. 


Article 4 


Every state has the duty to refrain 
from fomenting civil strife in the terri 
tory of another state, and to prevent 
the organization within its territory of 
activities calculated to foment such civil 
strife. 


Article 5 
Every state has the right to equality 
in law with every other state. 
Article 6 


Every state has the duty to treat all 
persons under its jurisdiction with re- 


International Law 






spect for human rights and fundamental 
freedoms, without distinction as to race, 
sex, language or religion. 


Article 7 


Every state has the duty to ensure 
that conditions prevailing in its terri- 
tory do not menace international peace 
and order. 


Article 8 


Every state has the duty to settle its 
disputes with other states by peaceful 
such a manner that interna- 
tional peace and security, and justice, 


means in 


are not endangered. 


Article 9 


Every state has the duty to refrain 
from resorting to war as an instrument 
of national policy, and to refrain from 
the threat or use of force against the ter- 
ritorial integrity or political independ- 
ence of another state, or in any other 
international 


manner inconsistent with 


law and order. 


Article 10 


Every state has the duty to refrain 
from giving assistance to any state which 
is acting in violation of Article 9, or 
against which the United Nations is tak- 
ing preventive or enforcement action. 


Article 11 


Every state has the duty to refrain 
from recognizing any territorial acqui- 
sition by another state acting in viola 
tion of Article 9. 


Article 12 


Every state has the right of individual 
or collective self-defense against armed 
attack. 


irticle 13 


Every state has the duty to carry out 
in good faith its obligations arising from 
treaties and other sources of interna- 
tional law, and it may not invoke pro- 
visions in its constitution or its laws as 
an excuse for failure to perform this 
duty. 


Article 14 


Every state has the duty to conduct 
its relations with other states in accord- 
ance with international law and with 
the principle that the sovereignty of 
each state is subject to the supremacy of 
international! law. 
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BAR ACTIVITIES 








Editor-in-Charge . 


® The Chicago Bar Association cele- 
brated its Diamond Jubilee Anni- 
versary on May 7, in the Grand Ball 
the Stevens Hotel with 
more than fifteen hundred lawyers, 


Room ol 


judges, civic leaders, guests and their 
wives present. The occasion climaxed 
the official “Chicago Bar Association 
Week”, which had been proclaimed 
by Mayor Martin H. Kennelly in 
recognition of the seventy-five years 
of community service rendered by 
the Association. 

Feature of the evening was the 
Jubilee Pageant which, in pictorial 
slide, song and narration, told the 
story of the achievements of the Chi- 
cago Bar Association from its found- 
ing in 1874 to the present. Beginning 
with the first trial held in Chicago 
and ending with a graphic portrayal 
of the growth of the organization 
from 170 members to 5800, the pa- 
geant recounted the contributions of 
the Association to the state, city and 
nation. 

It is understood that a permanent 
recording of the program will be 
available to other associations which 
may care to fashion programs of a 
similar nature. 


——- & 





® Speaking before the largest an- 
nual meeting in the history of the 
Detroit Bar Association, The Honor- 
able Alben W. Barkley, Vice Presi- 
dent of the United States, called for 
the adoption of the United Nations 
Human Rights Covenant. “Human 
the President said, 
“have been a subject of special inter- 


rights”, Vice 
est to lawyers. Indeed, they have con- 
stituted a special field wherein the 
responsibility of lawyers is fixed be- 
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. Paul B. DeWitt, Chairman, Section of Bar Activities 


cause it has always been the lawyer's 
duty to assert and defend these rights 
of the individual against the state 
which is one of the distinguishing 
marks of our system of free govern- 
ment.” 

In attendance at the meeting were 
nearly two hundred delegates to the 
Inter-American Bar Conference. 


——— ——@)- 





# The opportunity for public serv- 
ice offered a lawyer by The Asso- 
ciation of the Bar of the City of New 
York was explained to a substantial 
audience at the Yale Law School on 
May 23, by Harrison Tweed, past 
President of the Association and 
President of the American Law In- 
stitute. Mr. Tweed described, in 
some detail, the work of the Associa- 
tion, stressing the constructive work 
of its committees, its lecture pro- 
grams, opportunities for post admis- 
sion legal education and research fa- 
cilities. Mr. Tweed appeared in con- 
nection with a forum program under 
the auspices of the Yale Law School 
Student Association. The subject 
was, “What Kind of a Bar Associa- 
tion Should Newly-Admitted Law- 
yers Join?” 


i 


" The Committee on Continuing 
Legal Education of the American 
Law Institute met in Washington in 
May. This group, which is composed 
of representatives of the Institute 
and the American Bar Association, 
reviewed recent developments in 
considerable detail. The national 
program of continuing legal educa- 
tion was started in the early part of 
1948, in response to a widely felt 
need for keeping the individual prac- 


titioner in touch with recent devel- 
opments in the law and the expert 
knowledge of specialists in various 
fields. 

Substantial progress was noted. Of 
particular interest was a report on 
the increasing use and number of the 
committee’s publications. The one 
hundred page pamphlet entitled, 
“Legal Problems in Tax Returns”, 
mentioned in the March, 1949, issue 
of the JouRNAL (35 A.B.A.J. 242) has 
been well received. It is a practical 
guide for the general practitioner 
who is called upon to prepare indi- 
vidual federal income tax returns. 
Written in problem and answer form 
with illustrative excerpts from in- 
come tax returns, it will be found 
useful in fall and winter institutes 
on this subject. 

Now available is a publication 
dealing with various problems in- 
volved in estate planning and the 
drafting of wilJs and trust instru- 
ments. This is a handbook entitled, 
“Lifetime and Testamentary Estate 
Planning’, written by Harrison 
Tweed and William Parsons of the 
New York Bar. The handbook is an 
annotated discussion of the tax and 
non-tax aspects of the planning of 
estates involving both inter vivos and 
testamentary trusts. It also contains 
forms of wills and trust instruments 
with appropriate commentaries. 

Mr. Parsons, in collaboration with 
George E. Cleary, of the New York 
Bar, has also prepared a syllabus for 
a lecture course on this same topic. 

Lecture outlines are available fo 
institutes on bankruptcy 
and “Legal Problems of Small Bus- 
This mentioned 
terial has been prepared by George 
Craven, of the Philadelphia Bar. 


one-day 


inesses”’. last ma- 


Near completion is a pamphlet 
dealing with the legal and practical 
problems involved in the drafting of 
partnership agreements, both lim- 
ited and general. This is the first in a 
series of publications on draftsman- 
ship in specific fields of law and 
business. 

Further details regarding the 
above mentioned publications will 
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be found in a brochure just brought 
out by the Committee, which also 
contains an explanation of the aims 
and purposes of the Committee and 
a description of the methods by 
which a program of continuing legal 
education can be organized by state 
and local bar associations. 

Another gratifying development 
noted by the Committee was the in- 
creasing number of institutes and 
lecture courses throughout the coun- 
try as part of the national program 
of continuing legal education. A full 
report on this activity is found in the 
July issue of the JOURNAL but since 
that time a one-day institute on “Pre- 
[rial Practice and Trial Tactics” 
has been held, on May 19, in Salt 
Lake City in conjunction with the 
annual meeting of the Utah State 
Bar Association. Approximately 175 
lawyers were in attendance. 

Che annual meeting of the Texas 
State Bar Association the last week 
in June also featured a program on 
continuing legal education with Har- 
rison Tweed, President of the Ameri- 
can Law Institute, and Judge Her- 
bert F. Goodrich, Director of the 
Institute, as speakers. 

The Committee gave considerable 
attention to procedures for develop- 
ing programs. The importance of 
having some sort of a permanent or- 
ganization was stressed and in this 
connection the “California Plan” 
was suggested as a model. Under this 
plan all matters of policy and con- 
tent of programs are under the con- 
trol and supervision of a committee 
of the State Bar and the deans of the 
accredited law schools in the state. 





Administrative matters are under the 
supervision of a representative of the 
Extension Division of the University 
of California. The object of such an 
organization is to take advantage of 
the experience of extension divisions 
in adult education and also to re- 
lieve the members of the state bar 
committees of the burden of admin 
istrative details. The deans and the 
Extension Division supply a conti- 
nuity of personnel and organization 
which is sometimes lacking because 
of the changing membership of state 
bar committees. 

The “California Plan” was also the 
subject of addresses by the Institute’s 
President, Harrison Tweed, and the 
Director of Continuing Legal Educa- 
tion, John E. Mulder, at the annual 
meeting of the National University 
Extension 
Biloxi, Mississippi, in May. The re- 


Division Association at 
sponse of the audience was an en- 
thusiastic one and it appears that ex- 
tension divisions are not only willing 
but eager to lend their support to 
such organizations within their re- 
spective states. 

Additional information regarding 
the national program can be ob- 
tained by writing to the Director, 
John E. Mulder, 133 South 36th 
Street, Philadelphia 4, Pennsylvania, 
or to the Director for the Western 
Area, James E. Brenner, Stanford 
University Law School, Stanford 
University, California. 
® The Illinois State Bar Association 
over the signature of its President, 
Amos H. Robillard, has sent out the 
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following original appeal for contri- 
butions Headquarters 
Building Fund. The letterhead on 
which the appeal was made carried 
an informal picture of 


towards a 


President 
Robillard, with the following cap- 
tion: “This is a Busy Office So Don’t 
Pester Us with Trifling Things.” 
The letter reads as follows: 


To the Members of the Illinois State 
Bar Association. 


As I near the end of this wonderful 
year as your President, I have just one 
more thing to ask of you, and I do it 
without permission either of the 
Board of Governors or the Treasurer. 
You know that we are putting aside 
five per cent of dues toward a Head 
quarters Building Trust Fund—as of 
today the- balance is $3,742.13. Your 
Board has rightly felt that now is no 
time to put on any campaign for big 
money on this, but there is nothing 
to keep me from hoping that we can 
close the year with a balance to brag 
about—say $10,000. 

We have about:7,000 members, and 
it should take no more than third 
grade arithmetic to prove that just 
dollar from each of the 7,000 
would give us that $10,000 nest egg 
in our headquarters trust fund. To 
add glamour to the appeal, I hereby 
and hereon pronounce the Presiden- 
tial edict that the name of every donor 
of a dollar betwixt now and my retir- 
ing from office on June 10, at Rock- 
ford, will be inscribed on the roll of 
those who contributed the First Dollar 
to the Headquarters Trust Fund. 

Just clip a dollar bill to your busi- 
ness card or letterhead and send it to 
the Springfield office so that they can 
put your name on the First Dollar 
honor roll. Whether or not we make 
the $10,000 balance, let us not leave 
it at $3,742.13! 


Yours at the eleventh hour, .. . 


one 
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Answers Thomas F. Walker 

on Divorce Reform 

®" | have read with much interest 
Thomas F. Walker’s article, “Our 
Present Divorce Muddle: <A Sug- 
gested Solution”, and also the 
Editors’ notes. 

I, too, am a Protestant, having had 
only the “usual quota” of divorce 
cases in some three decades of prac- 
tice and therefore cannot be classified 
as a specialist, although I have 
devoted considerable time to the 
preventive aspect. 

Doubtless no more controversial 
have been 
Wisely the author prefaces his article 
with the statement that he does not 
undertake to answer the question 
whether divorce should be allowed 
at all, nor shall I attempt to answer 


subject could chosen. 


it. Whether “divorce” be considered 
a beneficence or a disease, the point 
is we have it. Moreover the preva- 
lence is increasing. 

The gravamen of Mr. Walker's 
article appears to be that however 
categorized, the conditions precedent 
to the 
should be 


judicial pronouncement 
stripped of hypocrisy, 
perjury and dishonesty, frequently 
infiltrated with filth; i.e., if divorce 
be deemed a beneficence, then it 
should be bestowed in a fittingly 
if it is a 
disease, that the operation should be 


eleemosynary manner; 


antiseptically performed, so as to 
leave the patients (plural) in the 
best sociological condition. 
Primarily the author’s logic in sup- 
port of such desired end is unassail- 
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able. My first criticism, however, is 
that the author is over sanguine in 
suggesting that the substitution of a 
requirement of two years’ separation 
for all existing grounds is a solution. 
Why two years? If we are to jettison 
the grounds of adultery, habitual 
intemperance, incurable insanity, 
conviction of a felony, extreme 
cruelty and the like, to the end that 
pleadings and proof may be clean, 
then ofttimes two months or even 
two weeks should be ample. 

My chief criticism is that there is 
no provision for efforts leading 
toward reconciliation. The lapse of 
time alone will not suffice. Absence 
is negative. It is not conducive to 
“patching up”; on the contrary 
usually it militates against it. The 
most that can be said is that the 
period is properly placed. I agree 
heartily that interlocutory 

and decrees forbidding 
marriage for divers periods, have 
failed to accomplish the purpose of 
reconciliation. 


most 
decrees 


The need for adequate concilia- 
tion machinery is imperative and its 
use should be mandatory; to circum- 
vent the permanent disruption of 
one family unit is of far greater 
importance than the rendition of a 
score of divorce decrees, however 
clean. The State is and should be 
under our form of government, an 
interested party. The American 
home is its foundation. 

Regardless of apparent deficien- 
cies, Mr. Walker’s plan is entitled to 
serious consideration as a_ partial 





solution. Divorce law, both substan- 
tive and procedural, long has needed 
a thorough laundering. Nevertheless, 
in such processes we should not 
destroy garments worth saving. 

It would seem that if the chan- 
cellor were vested with greater 
discretionary powers, particularly in 
relation to the requisite period of 
separation, a workable reconcilia- 
tion machinery and efforts as a 
condition precedent to a decree, the 
plan perhaps with other slight ampli- 
fications should bring about a much 
needed improvement. 

Eart E. HoOwaArpD 
Hollywood, California 


Misstatement of Fact 
in Article on Divorce 


=" Mr. M. G. Wallace of Richmond, 
Virginia, has called my attention to 
the fact that in the article, “Our Pres- 
ent Divorce Muddle: A Suggested 
Solution” (35 .A.B.A.J. 457; June, 
1949), I had placed North Carolina 
in the wrong group. Accidentally 
placing it in the wrong group, of 
course, resulted in the erroneous 
statements about the state. 

It seems from Mr. Wallace’s letter 
and investigation that North Caro- 
lina will grant a divorce to either 
party where there has been a separa- 
tion by mutual consent for a period 
of two years, and a divorce to the 
innocent party at the expiration of 
the same period, but not to the guilty 
party if opposed by the innocent 
party. If North Carolina would 
amend its statute to eliminate the 
last provision and abolish all the 
other grounds then that state would 
have in effect the solution to the 
divorce muddle suggested by my 
article. 

THOMAS F. WALKER 
Wytheville, Virginia 


The Natural Law 
Against Divorce 


® Thomas F. Walker’s article in the 
June issue of the JOURNAL suggesting 
the abolition of all grounds for di- 
vorce except a two-year separation is 
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very interesting, but fails to present 
certain fundamental facts whose rec- 
ognition would require a modifica- 
tion of Mr. Walker’s position. 

To begin with, there is the natural 
law which stamps marriage as a per- 
manent relationship. This is not a 
matter of religious belief, but is ele- 
mental in the marital relationship. 
In every marriage, whether happy or 
not, there is a progressive merger 
of personalities and growing neural 
afinity that a subsequent separa- 
tion cannot destroy. A man and 
woman can no more cease to be hus- 
band and wife by separation and 
judicial decree than a brother and 
sister can destroy their kinship by 
estrangement and changing of their 
names. Our divorce statutes do not 
abrogate this natural law, but mere- 
ly recognize the refusal of many citi- 
zens to acknowledge it and seek to 
keep the record straight. Mr. Walker 
asks that divorce be made decent, 
but an immoral flaunting of natural 
law cannot be made decent. If in- 
evitable, it can only be restricted and 
regulated. 

In the second place, the most com- 
mon motive for divorce is the desire 
to remarry—either a specific person 
or some one to be found after ob- 
taining freedom to do so. In such 
cases, the seeker of divorce would 
likely indulge in either adultery or 
bigamy during the two-year separa- 
tion period. Most separations take 
place after the desire for divorce 
arises and many after the plan to 
remarry is laid. 


Also, how many husbands would 


be willing to support their estranged 
wives during the two-year waiting 
period? Since most divorces are by 
agreement, either willing or unwill- 
ing, would not the parties falsify the 
period of separation as they now 
falsify the grounds? 


Furthermore, Mr. Walker’s pro- 
posal, like our modern divorce laws, 
ignores the rights of those whose 
religion teaches that divorce is im- 
moral and that remarriage of di- 
vorced persons is adulterous. Such a 
person may marry with the under- 
standing that his spouse, like him, 
has religious scruples against divorce 


and that there shall be no divorce 
under any circumstances. A_ few 
months or years later, one spouse 
tires of the bargain, perhaps through 
no willful fault of the other, and ob- 
tains a divorce, followed by marriage 
to another. The divorced spouse is 
thus deprived of a spouse and all 
that marriage can mean, but is 
doomed to live the rest of his life 
alone because his religious beliefs 
will not permit him to remarry. 

I would suggest the following in 
lieu of Mr. Walker’s proposal: 

1. A codification of all the rights 
and duties of the parties to marriage 
and empower the courts to enforce, 
by appropriate decrees all such rights 
and duties except sexual. 

2. Permit a person whose relig- 
ious convictions prohibit divorce so 
to state in his application for a mar- 
riage license and prohibit the di- 
vorce of such persons without their 
consent. 

3. Permit divorce by agreement 
in cases where there are no children. 

4. Retain the present grounds for 
divorce in cases where there are 
minor children and make all such 
divorces a mensa et thoro until the 
youngest child eighteen 
years of age. 

5. Place the jurisdiction for di- 
vorce in the place of the defendant’s 
residence or, if unknown, at the 
place where the parties last lived be- 
fore their separation. 

WESLEY T. WILSON 
Indianapolis, Indiana 


becomes 


Recalls Byrnes Warning 
on ‘Welfare State’’ 


® I was greatly heartened by Presi- 
dent Holman’s remarks about “The 
Four Freedoms.” “Freedom from 
Want” and “Freedom from Fear” 
were obviously misleading slogans. 
They relate to security (or fancied 
security) , not. to liberty. 

The University of Pennsylvania 
Law Review in its April, 1949, 
number, printed a paper delivered at 
the Occidental College, Los Angeles, 
California, by Mr. Justice William 
O. Douglas on “The Human Welfare 
State”. Even as a primer for Utopia, 
it is confusing. Former Secretary of 
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State, James F. Byrnes, at Lexington, 
Virginia, on June 18, charged that 
Truman Administration programs 
before Congress could erect a welfare 
state in which the American people 
would be economic slaves. He voiced 
fear that the United States may be 
“going down the road to statism”, 
and said, “. . . there is danger that 
the individual, whether farmer, 
worker, manufacturer, lawyer or 
doctor, soon will be an economic 
slave pulling an oar in the galley of 
the state.” 
IRA JEWELL WILLIAMS 

Philadelphia, Pennsylvania 


Dissents an Admission 
of Judicial Incompetency? 


= In view of the rash of dissenting 
opinions appearing in currently re- 
ported cases I feel that the following 
might be of interest. 

In 1910, while in Columbia Law 
School, I was privileged to visit fre- 
quently with James B. Dill. While 
maintaining a law office in New York 
City he was one of the Justices of 
the Court of Errors and Appeals of 
New Jersey. 

Many a time he remarked that a 
dissenting opinion by any member 
of that Court was practically un- 
known. He gave credit for that fact 
to William S. Gummere, for many 
years Chief Justice of that Court. 
Judge Dill said that whenever the 
justices disagreed the Chief Justice 
would remark: 

Gentlemen, there can be but one 
right answer to any legal problem. 
We have been selected as judges to 
find that right answer. Our failure to 
agree is an admission of judicial in- 
competency. Hence, let us consider 
this matter further and avoid that 
admission. 

Would that modern judges might 
be mindful of that statement. 

RoserTt H. RIce 
Elyria, Ohio 


Independent Judiciary 
Threatened by Politics? 


® Students of our form of govern- 
ment are generally agreed that the 
existence of an independent judi- 
ciary is of the very essence in the 
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preservation and enforcement of the 
guarantees which the Constitution 
provides for the protection of the in- 
dividual citizen. Otherwise, 
would 


these 


solemn guarantees become 


but empty words. 

In The Federalist Alexander Ham- 
ilton discusses the vital necessity of 
an independent judiciary saying: 

If, then, the courts of justice are to 

be considered as the bulwarks of a 
limited Constitution against legisla- 
tive encroachments, this consideration 
will afford a strong argument for the 
permanent tenure of judicial offices, 
since nothing will contribute so much 
as this to that independent spirit in 
the judges which must be essential to 
the faithful performance of so ardu- 
ous a duty. 

He then points out how this judi- 
cial independence would be in dan- 
ger if the judges were to be given a 
limited tenure of office and should 
thus possibly feel obliged to cultivate 
political popularity as an aid to their 
continuance in office. He said: 


If the power of making them (pe- 
riodical appointments) was committed 
either to the Executive or legislature, 
there would be danger of an improper 
complaisance to the branch which pos- 
sessed it; if to both, there would be 
an unwillingness to hazard the dis- 
pleasure of either; if to the people, or 
to persons chosen by them for the spe- 
cial purpose, there would be too great 
a disposition to consult popularity to 
justify a reliance that nothing would 
be consulted but the Constitution and 
the laws. 

Hamilton here sets forth with his 
usual vigor and clarity that no judge 
can be completely independent who 
for any reason should think it neces- 
sary or desirable “to consult popu- 
larity.” 

This feature of our Constitution 
was intended, among other things, to 
serve as a barrier so that no personal 
political considerations should ever 
encroach upon or influence the in- 
dependence and disinterestedness of 
the judicial process. 

This protection was devised for 
the benefit of the public over whose 
rights the judiciary has the absolute 
power of decision. It should not be 
considered as if it were for the mere 
personal benefit of the judges or as 
a personal privilege to be enjoyed or 
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cast aside by them at their own 
option. 

The Constitution has created an 
enclosure, so to speak, within which 
the judicial processes are to be pro- 
tected influence which 
might arise from personal political 
motives. 


from any 


But suppose a judge thus situated 
should become a candidate for pub- 
lic office or should lend encourage- 
ment to the development of a pro- 
spective candidacy therefor. While 
there is no express provision in the 
Constitution 
from 


prohibiting a 
so doing, 


judge 
such an activity 
would seem contrary to its evident 
spirit and purpose. Obviously the 
danger which the Constitution 
sought to avoid is not confined to 
the situation of a judge seeking re- 
election under a limited tenure sys- 
tem. The danger arises not from the 
nature of the office being sought but 
from the inevitable temptation to 
“consult popularity”. If there be any 
difference the danger would seem to 
be greater in case judges occupying 
a position under a life tenure should 
deliberately and voluntarily project 
themselves into the political world 
thereby thwarting the purpose of the 
Constitution. 

The constitutional provision not 
only protects the judicial process but 
also promotes confidence in our judi- 
cial system. A commingling of the 
performance of judicial duties with 
personal political ambitions would 
inevitably tend to lessen confidence 
in the fudicial department of our 
government, 

To change the figure of speech, 
the flower of public confidence in the 
independence and disinterestedness 
of the judiciary cannot flourish or 
even survive in an atmosphere which 
has become tainted or even thought 
to be tainted with personal political 
ambitions. For should it become 
accepted custom for our judges to be 
considered as potential candidates 
for office the people could not know 
but that all judges were so inclined 
and thus the whole judicial system 
would suffer a loss in the confidence 
of the public. 

The question would always arise 








whether “nothing would be con- 
sulted but the Constitution and the 
laws” as stated by Hamilton, or 
whether, as stated by Mr. Dooley, 
the court “follows the election re- 
turns.” 


Certainly the people would have 
no way of knowing to what extent 
judicial decisions might have been 
influenced consciously or even un- 
consciously by this insidious appeal 
of personal This 
latter uncertainty becomes increas- 
ingly acute in view of the fact that 
conflicting social and economic doc- 
trines are entering more and more 


considerations. 


into the decisions of the courts. 


It is not sufficient that each in- 
dividual judge may sincerely believe 
that he is not and would not be in- 
fluenced in the discharge of his du- 
ties by any personal political consid- 
erations, for his very belief, sincere 
though it be, might be partly the 
result of the very influence which he 
disavows. 

It is a very wise and salutary prin- 
ciple of the law that the agent shall 
not be permitted to have any per- 
sonal interest in the subject of the 
agency which could even possibly 
affect his duty of loyalty to his prin- 
cipal. The law makes no exceptions 
in favor of any agent. It is applied 
regardless of whether or not such 
conflicting interest has affected the 
loyalty or good faith of the agent. 
It is sufficient that he might have 
been so influenced by such conflict- 
ing self-interest. 

We are reminded also that there 
are no permissible exceptions or 
qualifications to the saying that “No 
man can serve two masters.” 

W. G. McLaren 


Seattle, Washington 


The Missouri Plan 
ls Democratic 


= In the April issue of the AMERICAN 
Bar ASSOCIATION JOURNAL there was 
a statement by William B. Rubin 
that he thought the Missouri Plan 
was undemocratic. The basic objec- 
tion is not against the Missouri Plan 
but against our present form of rep- 
resentative government. The author 
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admits, “If the judge’s qualifications 
io pass upon a question involving 
such interpretations were only his 
learning, ability and honesty the 
Missouri Plan would pass muster.” 
The only fault found with the Mis- 
souri Plan is that it does not make 
a judge directly responsible to the 
current will of the people. He con- 
siders the courts as representatives 
of the people the same as the legisla- 
ture or Congress, and_ therefore 
should be directly responsive to their 
will. 

Mr. Rubin’s real thesis is that in a 
democracy every office, including the 
judiciary, should be an elective one. 
Che Federal Constitution 


with its appointive system is not 


present 


sufficiently democratic so far as the 
judiciary is concerned. 

It is a little difficult to compare 
the merits of the Missouri Plan with 
other plans for the selection of judges 
when the author is really speaking 
about his particular theory of democ- 
racy in government. I am afraid the 
author is confusing reality with his 
ideal. It is also questionable whether 
the courts should be responsive to 
every current whim and hysteria of 
the people. The courts should have 
continuity, stability and certainty. 
They should not represent the pass- 
ing fancy of a small minority who 
are politically able to impose their 
will upon the rest of the people by 
electing a judge solely because they 
approve of his political beliefs. The 
courts are not policy-making bodies. 
While courts occasionally make law, 
Mr. Rubin’s theory would have them 
in direct competition with the legis- 
lative branch of the government. 

Under the elective system, which 
theoretically may be more repre- 
sentative than the Missouri Plan but 
certainly no more democratic, the 
will of the majority is seldom ex- 
pressed in judicial elections. In a 
recent election in Wisconsin, fewer 
than 8 per cent of the registered 
voters voted in a nonpartisan run-off 
election for the office of judge of 
Wisconsin’s Supreme Court. This 
means about 4 per cent of the voters 
determined who should sit on the 
Supreme Court. In the primary elec- 


tion for the same office there were 
twelve candidates, one of whom was 
not even a lawyer. However, this 
nonlawyer in one northern county, 
in which he was not well known, 
received the highest number of votes 
apparently because his name ap- 
peared first on the ballot in that 
county. 


The Missouri Plan is democratic. 
If the people of the state adopt the 
appointive system, or a combination 
of the elective and the appointive 
system for choosing their judiciary, 
that system is democratic. The people 
have freely chosen that method of 
selecting judges under a democratic 
form of government. The idea that 
every representative of the people 
must be elected may be pure democ- 
racy but it is not practical democracy. 
This is the old controversy between 
Hamilton and Jefferson. The Mis- 
souri Plan reserves to the people 
their right to vote. It only prevents 
every Tom, Dick and Harry lawyer 
from running for a judgeship for 
which he is not qualified. 


The Milwaukee Bar Association 
for two years has been working on a 
judicial selection plan modeled upon 
the American Bar Association and 
the Missouri plans. A few months 
ago it completed drafting the Wis- 
consin Plan. The important change 
was in having a commission com- 
posed of nine persons instead of 
seven, and having a minority of four 
lawyers on the commission. The 
Missouri Plan provides for three 
lawyers and the judge, giving the 
Bar and the judges control of the 
commission. In Wisconsin the citizen 
members of the commission are to be 
confirmed by the state senate after 
appointment by the governor. The 
plan also provides compulsory retire- 
ment of judges at 70 years of age. 
After some opposition, this plan 
introduced in the Wisconsin 
legislature as Joint Resolution 34-S 
in the form of an amendment to the 
state constitution. It is contemplated 
that the legislature will refer the 
plan with several other bills dealing 
with the judiciary to the legislative 
council, which is a standing interim 
committee, for hearing and study 


was 
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during the next two years. The plan 
or some modification thereof can 
then be submitted to the legislature 
for adoption as a _ constitutional 
amendment. 

The public and the press have 
shown considerable interest in this 
plan. Two candidates for judicial 
offices in elections talked 
against the plan, stating it deprived 
the people of their right to choose 
judges and showed a lack of faith 
in the public’s judgment. Neither of 
these was elected. The 
Milwaukee Bar Association is pro- 
moting the Wisconsin Plan as the 
best method of selecting competent, 


recent 


candidates 


. able and honest judges for Wiscon- 


sin. It is the best method of making 
the judiciary a career and making 
that branch of government attractive 
to competent men. 

E. H. HALLows 


President, Milwaukee Bar Association 
Milwaukee, Wisconsin 


In Commendation 
of Mr. Kenyon 


® I wish particularly to commend 
the article by W. Houston Kenyon, 
Jr. in the June JOURNAL, on patent 
law, as presenting a much more 
sound factual analysis of what is go- 
ing on than does most of the current 
viewing with alarm. 

The important point at which vol- 
ume should be gauged is by rate of 
filing of applications, as Mr. Kenyon 
does, not by rate of issue. The cur- 
rent decline of issues, clearly arising 
from reduced rate of filing in war 
years, is wholly misleading, but is 
those 


too convenient a handle for 


who would view with alarm to be 
long overlooked. 

And as for patents being “struck 
down in the Courts’, does any one 
suppose for a moment that (1) the 
patent office is perfect, and any pat- 
ent must be valid, and (2) infringe- 
ment is entered into without some- 
body of presumed competence hav- 
ing studied the patent and decided 
that it cannot be made to stand up 
under fire? 

What must be measured is not the 
percentage of litigated patents that 
are invalidated, because that. only 
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tells us how nearly the legal adviser 
of the “infringer” has called the turn 
on the ultimate court decision. A 
more nearly pertinent figure would 
be the number of patents invalidated 
in any one period of time divided by 
the number of patents outstanding 
during that period. Taking Mr. Ken- 
yon’s figure of thirty-one patents in- 
validated during the decade ending 
in 1945, and dividing it by the aver- 
age number of patents outstanding 
in that decade, (about 630,000 on 
January 1, 1935, and about 710,000 
on January I, 1945, average 670,000) 
we find that only about 1/200th of 
one per cent of the patents outstand- 
ing were destroyed by court action, 
a figure which is quite different 
from, and, I submit, at least as valid 
as the 86 per cent which may be 
drawn from the other approach. 
It will be noted that I treat neither 
That 


is because the true measure of what 


of these figures as “accurate”. 


goes on is the number of patents in- 
validated divided by the number of 
patents in actual use during the pe 
riod, and no data exist from which 
this last figure may be estimated. 

Looked at from this viewpoint, 
two conclusions may be drawn which 
are probably just as sound as any 
other presently being favored, viz., 

(1) The Patent Office is doing a 
good job, so good that only an in- 
finitesimal fraction of its work is 
brought to test in court; 

(2) When brought to test, the 
courts tend him upon 
whose advice, in most cases, the “in- 
fringement” was embarked upon. (It 
is even possible that the 14 per cent 
sustained were cases where infringe- 
ment was embarked upon unknow- 
ingly, willfully against, or 
sence of advice). 


to confirm 


in ab- 


Myron J. BuRKHARD 
New York, New York 


Rejoinder to Article 

by W. Houston Kenyon 

® The greater part of Mr. Kenyon’s 
article, “Patent Law, Why Chal- 
lenge the Court’s View of Inven- 
tion?” (35 A.B.A.J. 480; June, 1949), 
is devoted to an attempt to prove 
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that the Supreme Court has not 
changed its attitude toward patents 
in the last ten or twelve years. A 
short answer to that is to be found in 
the dissenting opinion of Mr. Justice 
Jackson in Jungersen v. Ostby & Bar- 
ton, 69 S. Ct., at page 274: 


But I doubt that the remedy for 
such Patent Office passion for grant- 
ing patents is an equally strong pas- 
sion in this Court for striking them 
down, so that the only patent that is 
valid is one which this Court has not 
been able to get its hands on. 
Certainly the lower courts have 

regarded the Supreme Court as hav- 
ing changed its attitude. Thus in 
Picard vy. United Aircraft Corpora- 
tion, 128 F.(2d) at page 636 (sec- 
ond column), Judge Learned Hand, 
speaking for the Court of Appeals 
for the Second Circuit, said: 


We can not, moreover, ignore the 
fact that the Supreme Court, whose 
word is final, has for a decade or more 
showed an increasing disposition to 
raise the standard of originality neces- 
sary for a patent. In this we recognize 
“a pronounced new doctrinal trend” 
which it is our “duty, cautiously to be 
sure, to follow not to resist”. 

Citations of this sort might be mullti- 
plied from the courts of appeals and 
the district courts. To deny that 
there has been a “changed attitude 
toward patents” (see Coles Co. v. 
Frost-White Co., CA2d, decided 
May 25, 1949) seems to me to blind 
our eyes to an obvious fact. 


Mr. Kenyon turns a great deal on 
the use of the words “inventions” 
and “inventors” as they appear in the 
Constitution and the statutes. That 
is largely attended to in my article 
in the April issue (35 A.B.A.]. 306) 
but in addition the authoritative dic- 
tionaries at the time that our Con- 
stitution was adopted bear out my 
construction of the words. In the dic- 
tionary of Samuel Johnson (1755) 
and that of Scott (1772), “invent” is 
defined as “‘to discern; to find out”; 
an inventor is defined as “one who 
produces something new; a deviser 
of something not known before”, and 
as “a finder out of something new”. 
These quotations are from the Sam- 
uel Johnson Dictionary, and the 
Scott Dictionary uses substantially 





the same words. Mr. Kenyon also 
questions whether Congress by legis- 
lation can direct the Court to con- 
strue the Constitution as meaning 
something other than that which he 
defines as an invention or inventor. 
In this he invokes as a meaning fo1 
“invention”, whether it “exhibits 
more ingenuity than that of a man 
skilled in the art”. There is no rea- 
son to suppose that the framers of 
our Constitution used the words in 
other than the plain dictionary 
sense. 

The change I suggest, that would 
accomplish everything for which | 
contend in my original article, is 
this: that there be appended to Sec- 
tion 4921 (35 USC 69) the following: 

No patent shall be declared to be 

invalid for lack of patentable inven- 

tion, provided that which is claimed 
is new and useful. 
The suggested addition is to the sec- 
tion that defines 
patent suits, 


the defenses 
at law and in 
equity. It simply aligns that statute 
with the one that is the enabling act 
for the grant of a patent (to wit, 
Section 4886 of Rev. Stat., USC Title 
35, Section 31) to the effect that 


to 
both 


any person who has invented or dis- 
covered any new and useful art, ma- 
chine, manufacture, or composition of 
matter, or any new and useful im- 
provements thereof, . . . 
shall obtain a patent therefor. It 
seems to me that no possible ques- 
tion of 
raised. 


constitutionality can be 


The rest of Mr. Kenyon’s article 
is mostly taken up with an argument 
to the effect that I would make the 
decision of the Patent Office “final’’. 
That is not so. The question of nov- 
elty and utility are open, and while 
the decision of the Patent Office on 
the art which it found might well 
be accepted as conclusive on that, 
nevertheless if other art be found 
that negatives either novelty or 
utility, that of course would be de- 
terminative against the patent. 

It seems to me that Mr. Kenyon 
does not meet my issues squarely in 
any part of his thesis. - 


Drury W. Cooper 
New York, New York 
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OUR YOUNGER LAWYERS 


Charles H. Burton, Secretary and Editor-in-Charge, Washington, D. C. 








Action-Filled Program Planned 
for Annual Meeting at St. Louis 


# From St. Louis comes word of 
completion of plans for an outstand- 
ing program at the Annual Meeting 
of the Conference there September 
{ to 6. Annual Meeting Committee 
Chairman Paul W. Lashly of St. 
Louis, working in close cooperation 
with the officers of the Conference, 
other Sections of the American Bar 
Association’, and a St. Louis Arrange- 
ments Committee of twenty-five men, 
is putting the finishing touches on 
program plans. 

Favored by the complete dis- 
appearance of war-time travel restric- 
tions, the central position of St. 
Louis which can easily and quickly 
be reached by plane, train or bus, 
enthusiastic cooperation upon the 
part of hotel managers once more 
interested in guests as patrons in- 
stead of nuisances, a local Bar eager 
and proud to serve as host to the 
members of the Conference, not to 
mention the indefatiguable prodding 
and plotting of your Conference of- 
ficers; Paul W. Lashly has whipped 
together what promises to be a pro- 
gram that will linger long in the 
memory of those fortunate enough 
to attend the St. Louis Meeting. 

Presiding at the meeting will be 
JBC National Chairman William R. 
Eddleman, Seattle, Washington. The 
program actually begins Saturday, 
September 3, with a full day of 
meetings for the Executive Council 
and an afternoon meeting of the 
Awards of Merit Committee. These 
will be followed by a visit to the 
legendary Goldenrod, the oldest 
showboat on the Mississippi River, 
which is still grinding out soul-rend- 
ing versions of ‘East Lynne”, “Uncle 
Tom’s Cabin”, and various deathless 


versions of “Does Little Nell Keep 
Her Virtue or Will the Mortgage on 
the Farm Be Foreclosed?” 

Sunday will be ushered in by the 
traditional Junior Bar Conference 
breakfast, followed by a general busi- 
ness session in an air-conditioned 
meeting room of the Hotel De Soto, 
Junior Bar Conference headquarters 
for the Meeting; a conference lunch- 
eon, business sessions that afternoon, 
and, climaxing the day, a reception 
tendered by the St. Louis Bar in the 
air-conditioned roof ballroom of the 
Hotel De Soto, affording a pano- 
ramic view of the Mississippi me- 
tropolis. 

Monday morning will feature the 
opening convocation of the Ameri- 
can Bar Association, followed by an 
innovation this year: A round table 
which will feature outstanding lead- 
ers in the field of banking, industry, 
commerce, insurance and govern- 
ment service, who will participate, 
on a forum basis, in a discussion of 
what each of them expects in the 
way of service from lawyers, as well 
as the qualifications which each re- 
spectively demands in selecting 
younger lawyers as counsel or execu- 
tives. It is anticipated that this fea- 
ture will prove particularly valuable 
as a check chart for all members of 
the Conference, be they recent law 
graduates or nearing their Confer- 
ence graduation date. 

Monday evening has been set aside 
for a trip to the St. Louis Municipal 
Opera, world renowned for its pres- 
entation of al fresco entertainment 
in a huge sylvan amphitheatre seat- 
ing 10,000 spectators. By special ar- 
rangement, the Municipal Opera 
season, which ends so far as the pub- 








lic is concerned on the preceding 
Sunday, will be carried over one 
night which will afford Conference 
members an opportunity to relax 
and view this internationally known 
institution, which will be concluding 
its season with the performance of 
“Song of Norway”, the smash Broad- 
way success. 

Tuesday will unfold the second 
general session of the Conference, 
followed by a joint luncheon with 
the Section of International and 
Comparative Law, which will be 
addressed by an international figure. 
A dinner dance in the air-condi- 
tioned ballroom of the Hotel De Soto 
will conclude the formal program. 

Extra-curricular activities include 
planned tours through St. Louis’ 
famous Forest Park with stops at 
the Zoo, the Jewel Box and Jefferson 
Memorial; frequent trips to visit the 
campuses of Washington and St. 
Louis Universities; tours to outlying 
scenic points swept by Ozark breezes, 
including famous estates which will 
be open to Conference visitors; con- 
ducted tours through the Anheuser- 
Busch Brewery, where the Busches 
promise Conference visitors will have 
unrestrained opportunities to ap- 
praise the value of their products; 
and a final excursion trip on the 
Mississippi River steamboat Ad- 
miral, which will conclude with a 
dance aboard the vessel. 

The foregoing summary is frag- 
mentary and incomplete but is as 
much as space permits. Full informa- 
tion about other activities will be 
available for those in attendance, 
upon registry at the Hotel De Soto. 

Reservations should be made im- 
mediately, accompanied by a registra- 
tion fee of $5.00, made payable to 
the American Bar Association and 
sent directly to the Hotels Reserva- 
tion Bureau, American Bar Associa- 
tion, 1420 Syndicate Trust Building, 
St. Louis 1, Missouri. Be sure, when 
making reservation, to notify the 
Reservations Department of: date of 
arrival, time of arrival, occupants of 
each room and time and date of 
departure. 
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Liberal Education and the Law 


Liberal Education 
(Continued from page 629) 


up a lucrative side-line in appoint- 
ments as receivers, special masters, 
guardians and other court officers. 
But, until swamped by the develop- 
ment of a specialty, they continue to 
draw wills, take on trials, argue ap- 
peals, do a little lobbying for a trade 
association, handle an adoption, a 
labor negotiation or even a divorce 
or criminal case. Such lawyers are 
old-fashioned in the sense that they 
have not specialized. Their intellec- 
tual burden is very great, for it is 
probably impossible for anyone to 
do an adequate professional job in 
all the overpowering complexity of 
modern law. Often that burden is not 
met, even by modest standards. The 
general practitioner may prefer an 
evening of movies, television or more 
exalted relaxation to the endless 
night work of the first-class lawyer. 
Paul D. Cravath, a celebrated New 
York lawyer, once said, “In many 
occupations work is regarded as a 
necessary evil; but with the lawyer 
his work should be a joy and an end 
in itself. I would rather work twelve 
hours a day as a lawyer and go to 
bed tired after a day full of interest 
than to work six dull hours as a stock- 
broker and have six hours left for 
bridge and society.” And Cravath 
practiced in what was a simple age, 
by modern legal standards. 


Cream of Law Practice 
Rests in Few Hands 


The cream of the commercial, finan- 
cial and personal law practice is in 
almost every community concen- 
trated in comparatively few hands. 
The “prestigeful” business may not 
always be the most lucrative. But it 
carries immense weight, and tends 
to perpetuate itself. There are large 
and small firms of this character, 
and they usually handle most of the 
specialized work, and the bulk of the 
most lucrative general practice for 
banks, large corporations, national 
commercial firms and great family 
fortunes. Practice of this kind has in 
the past put a premium on sound- 
ness and sobriety rather than on the 
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special skills of the legal scholar, or 
of the great advocate. 

Big government, of course, wants 
its lawyers to be as good as those of 
big business, and very often they are. 
Government lawyers are apt to be 
younger men hoping through tempo- 
rary government service to establish 
a reputation which will ultimately 
lead to other political 
career, perhaps, or a private practice 
on the other side. Here our tradition 


things—a 


is very different from that which pre- 
vails in England and some other 
countries. We take it for granted that 
the best Treasury tax men will wind 
up representing taxpayers, and that 
after a season, our public anti-trust 
lawyers will emerge as counsel for 
the defendants in anti-trust suits. A 
minority of government lawyers 
make a career of it, through choice, 
idealism, accident or the lack of more 
lucrative opportunities. 

There are other branches of law 
practice—labor law, for instance, a 
growing specialty which has so far 
been understaffed. Patent lawyers, 
admiralty lawyers and experts on 
trade-marks trade names are 
almost always altogether specialized, 
and depend largely on other lawyers 


and 


for consultation. There is another 
legal specialty of great social impor- 
tance which has so far been very for- 
lorn—the handling of legal work for 
the poor. It is an area of law where 
great changes are undoubtedly in the 
offing. 

An English judge once said that 
“cheap legal service was like cheap 
gin”. Yet many of those who require 
legal aid cannot fford even a low 
fee. One of the major weaknesses of 
the Bar has been its failure to pro- 
vide an adequate system for assuring 
legal service to the poor. The provi- 
sion of justice is universally regarded 
as one of the great functions of gov- 
ernment. Justice cannot be adminis- 
tered by judges alone. Lawyers are 
necessary if the rights of litigants are 
to be fully preserved. Yet in many 
classes of cases we make little effort 
to assure legal service to those who 
cannot pay for it. In criminal cases, 
to be represented by counsel is close 
to being a constitutional right, and 





counsel is provided if requested, 
usually for nothing. Half the persons 
indicted for crime in New York are 
defended free by the Criminal Divi- 
sion of the Legal Aid Society. Cor- 
responding statistics exist for many 
other areas, where people are de- 
fended either by a public defender, 
paid by the State, or by counsel as- 
signed by the courts. The dimensions 
of the problem suggest that current 
procedures are in most areas unsatis- 
factory makeshifts, which will prob- 
ably be recast and redeveloped dur- 
ing the next generation. On civil 
matters, arrangements for providing 
legal services to the poor are even 
more primitive. There are legal aid 
societies or bureaus in many places, 
often staffed by law students, and 
there has been some development of 
newer types of law offices organized 
to provide legal services on a cheap 
basis. But public financing for the 
provision of legal services is in the 
wind. In Great Britain a program of 
legal aid has been adopted on a non- 
political basis. The British plan 
rests on the 1945 Rushcliffe Report, 
brought in by a royal committee ap- 
pointed by the Churchill govern- 
ment. The British law calls for state 
underwriting of free or cheap legal 
service to the poor, both in civil and 
in criminal cases, provided through 
agencies established by an independ- 
ent society of lawyers. 


Pace of Change in Law 
Becomes Faster 


A brief survey of the kinds of work 
lawyers do, however, does not give 
one any sense of the magnitude and 
vioience of the changes which the 
last twenty years have brought into 
our law. The depression, the New 
Deal, the struggle over the constitu- 
tional status of the Supreme Court, 
and the immense volume of new 
legislation adopted in a burst of 
vitality during the thirties have pro- 
foundly altered our legal system. 
Areas of social life which were form- 
erly left to private bargains are now 
the subject of public regulation. The 
scope of positive law has been ex- 
tended to include labor relations, 
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security issuance and trading, and 
a vast variety of business transac- 
tions which were formerly beyond 
the reach of direct public scrutiny. 
The laws of social security, of mini- 
mum wages, of pension and retire- 
ment plans are now a part of almost 
every practice. The current of change 
has been felt in every corner of the 
law. There have been revisions of old 
statutes, basic reforms of court pro- 
cedure, bankruptcy, corporation law 
and a host of other fields. The pres- 
sure of taxation has become so great 
as to constitute a new element in 
every business deal, and in all kinds 
of family arrangements. 

These developments in law, of 
course, represent deeper forces. The 
rate of change in our society has been 
accelerated. And there is every rea- 
son to expect the accelerated rate of 
change of recent years to be main- 
tained. It is commonplace, but still 
important, to remind ourselves that 
our society is no longer a stable one— 
if, indeed, it ever was. It has so far 
preserved its essential cultural con- 
tinuities in the process of change. 


But during the next generation the 
great task for law in its broadest 
sense will be to meet the people's 
aspiration for security—for military, 


social and economic security—in ways 
which increase our chances of achiev- 
ing the basic aims of American soci- 
ety. We shall almost surely fail if 
our aim is the negative and defensive 
one of merely trying to meet the 
storm without too much damage. We 
must live by a positive program, not 
merely for survival, but for the affirm- 
ative solution of our social prob- 
lems in the spirit of our inherited 
values. To be worth saving, our 
society must be something more than 
a sanitary, secure, comfortable and 
prosperous place to live. It must be 
a community organized to encour- 
age the free and diverse development 
of the civilized human spirit at the 
ultimate level of private and not 
public living. The promise of Ameri- 
can life is a pluralist society not 
dominated by any one of its institu- 
tions or groups, but illumined by 
the tolerant rationalism, the enthu- 


siastic curiosity, and the deep hu- 
manism of its great tradition. 

Lawyers necessarily have a part to 
play in this process of social change. 
They must devise solutions for all 
kinds of quarrels. Statutes must be 
drafted, regulations drawn, contro- 
versies settled. At every level, there 
is conflict—a strike, an argument 
over corporate funds, an effort to 
establish some new service or institu- 
tion. It is always the lawyer’s job to 
mediate and conciliate, and to reach 
for a pacific compromise consistent 
with the underlying spirit and prin- 
ciple of the law. The lawyer is the 
technician who must ultimately put 
the issue in its historical form. If the 
parties themselves fail to agree, other 
lawyers, called judges, legislators or 
administrators, have the power to 
impose their notion of a wise compro- 
mise. The process is the same wheth- 
er the controversy is privately or 
publicly composed. Even a judicial 
solution, as the history of the Dred 
Scott case proves, will be accepted 
only if it comes within the limit of 
what society as a whole is willing to 
tolerate. 


Lawyer Must Speak for General 
Interest as Well as for Client 


The lawyer may have other func- 
tions, depending on circumstance 
and personality. He may lead in mak- 
ing policy, as well as in resolving 
conflict. He is often a scholar or 
philosopher seeking to refine the 
analysis by which lawyers live, or to 
propose new solutions for problems 
new or old. However, whatever else 
he does, resolving conflicts is the 
part of the lawyer’s job he cannot 
escape. In our dangerous society even 
that minimal concept of the lawyer’s 
job demands a great deal of our 
lawyers. The lawyer as intermediary 
between private or group interests 
and the public at large must under- 
stand and speak for the general in- 
terest as well as for the interests of his 
client. In order to be an effective pri- 
vate lawyer, he must see the partic- 
ular controversy in its larger setting 
as part of the process of social change. 
He must be prepared to evaluate 
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the competing social purposes con- 
stantly thrust at him. 


Lawyers capable of so large a view 
can improve our chance of orderly 
social development. The threat of a 
revolutionary breakdown in society 
comes when there is too wide a gap 
between the ambitions of different 
classes in the society, or when the 
public loses faith in the adequacy 
and integrity of its ruling groups. 
In carrying on their daily work of 
settling human quarrels, lawyers can 
contribute substantially to the devel- 
opment of effective social compro- 
mise only if they have a thorough 
grasp of society and its problems. 
Robert T. Swaine, one ot the leaders 
of the New York Bar, recently com- 
mented on the lawyer’s réle in these 
terms: 


But I would not for a moment sug- 
gest that those of us who have been 
engaged primarily in the service of 
Big Business have. been beyond criti- 
cism. In the light of hindsight the 
corporation lawyers of the previous 
generation might well have given 
greater thought to the economic and 
social consequences of many of the 
transactions in which they did the 
legal engineering to effect the lawful 
attainment of their clients’ objectives. 
So too, in the light of hindsight, un- 
doubtedly we of the present genera- 
tion relied too much on the old doc- 
trine of caveat emptor during the 
lush twenties. Undoubtedly, too, in 
many cases we did not adequately 
stress even the legal importance, let 
alone the moral necessity, of strict 
avoidance of conflicting interests in 
fiduciary relationships. Probably too 
frequently our advice has been too 
limited to the technical validity of 
proposed action without regard to 
its social or economic implications or 
its possible adverse effect upon the 
public relations of our clients. For 
such defaults there is an historical ex- 
planation, even though it may not 
excuse. The lawyers of the old days 
were highly legalistic in their ap- 
proach to their cases, and gave much 
more regard to form than to substance. 
They prosecuted or defended to the 
best of their ability and did not regard 
as unethical resort to every available 
technicality. As a result the advocates 
of the late nineteenth century who 
transferred to corporate practice re- 
garded it as their function to tell 
their clients how they could lawfully 
do what they wanted to do, seldom to 
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question the propriety of the ultimate 
objective. This narrow attitude on 
the part of the lawyers was encour- 
aged, if not insisted upon, by most 
of the clients. The corporate execu- 
tives and bankers of the old days 
usually resented any political, social 
or economic advice from their counsel 
as beyond the proper field of the 
lawyer. 












The unhappy experiences of the 
1930’s have materially changed these 
attitudes. Today the American lawyer 
deals with the problems of his busi- 
ness clients on a much broader basis, 
considers substance as more important 
than form and attempts to relate legal 
problems to their political, economic 
and social implications. The teaching 
of our law schools is accentuating this 
broadening function of the modern 
lawyer. The clients of today also gen- 
erally recognize the interrelation of 
legal questions with political, eco- 
nomic and social questions. .. . 


















Big Business, Big Labor and Big 
Government are all here to stay. But 
in the gigantic concentrated power of 
their aggregate collectivism there is 
real danger that they may be leading 
us along the road to state collectivism. 
If we believe that such an end would 
be a tragedy, and that individual 
freedom of opportunity in a system 
of private enterprise should be main- 
tained, it behooves all of us who ren- 
der “specialized service to business 
and finance” to seek such solutions 
of the legal problems of our clients 
as are compatible with changing social 
concepts and as will avoid the abuses 
of economic power to which our pro- 
fession too often contributed in past 
decades. . . . [Swaine, “Impact of Big 
Business on the Profession: An Answer 
to Critics of the Modern Bar”, 35 
A.B.A.J. 89, 170; February, 1949.] 




























The growth of the law and the ap- 
parently perpetual crisis of our 
world, then, have greatly added to 
the responsibilities of lawyers, as 
well as to those of other participants 
in the process of social decision. We 









cannot as a community afford the 





luxury of a narrowly technical Bar, 
whose members view private quar- 
rels exclusively in the perspective of 
static or rigid legal categories. It fol- 
lows that the training of law stu- 
dents must attempt to give them the 
ideas, the skills and above all the 
point of view which should help them 
to cope wth the endlessly novel con- 
troversies they will have to help re- 
solve. Thus at the Yale Law School, 
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the faculty in 1946 adopted a curricu- 
lum committee report which sets out 
the broad aims of legal education as 
follows: 


We take it to be self-evident that 
law is one of the social studies, and 
that the study of law will be most 
fruitful and critical when the skills 
and perspectives of history, economics, 
Statistics, psychology, political science, 
sociology and psychiatry are fully and 
effectively used in the work of law 
schools. In all branches of study there 
is a current of integration at work. 
After seventy-five years of increasing 
compartmentalization and _ specializa- 
tion, students are reaching out to 
combine their skills in the effort to 
achieve a more balanced view of man 
and society. The need for a combined 
approach in the study of social prob- 
lems is nowhere more urgent than in 
law. Many of the problems which most 
concern lawyers and legal scholars can- 
not be studied in full perspective ex- 
cept through the cooperative effort of 
men trained in different disciplines. It 
is no longer enough, as in the time of 
Gray or Ames, to rely on haphazard 
and impressionistic individual notions 
about the social policy of law. Law 
must be studied and taught as part of 
the social process, with fully informed 
appreciation of the factors which 
should influence judgment on the 
choice between one rule, one statute, 
one form of regulation and another. 
This we regard as axiomatic for the 
training of effective and skillful practi- 
tioners, ready to take their places as 
responsible members of a bar which has 
always greatly influenced social policy, 
as well as for the preparation of schol- 
ars, judges, civil servants and business 
men. We have no doubt that the study 
of law at the university level, as a 
branch of the social sciences, is more 
practical preparation for the respon- 
sible practice of law than narrowly 
technical apprenticeship in an office 
or law school unable to participate in 
the living tide of social scholarship. 


What is the moral of all this for 
the liberal arts college, which has 
to do something with the pre-law 
student? Should we indeed preserve 
the rule of requiring law students to 
have a college degree? The British 
and a good many other people train 
lawyers after their graduation from 
secondary schools. And returning 
veterans, suffering from our peren- 
nial impatience to be off making a 
living, have renewed the old protest 


against the B.A. requirement for 
admission to law schools. 


Lawyer's Education Must Avoid 

Narrow Specialization 

If the view I have presented of the 
burdens and responsibilities of a 
modern lawyer’s job is correct, | 
think two conclusions follow. We 
should continue to require law stu- 
dents to go to college first. And we 
must devote prayerful thought to 
what we want them to do while they 
are in college. The dangers of nar- 
row specialization and inadequate 
perspective are particularly acute in 
the contemporary practice of law. 
Adam Smith’s strictures are still 
pertinent: 


The man whose whole life is spent 
in performing a few simple operations, 
of which the effects too are, perhaps, 
always the same, or very nearly the 
same, has no occasion to exert his 
understanding or to exercise his in- 
vention in finding out expedients for 
removing difficulties which never oc- 
cur. He naturally loses, therefore, the 
habit of such* exertion, and generally 
becomes as:stupid and ignorant as it 
is possible for a human creature to 
becomé. The torpor of his mind ren- 
ders him, not only incapable of relish- 
ing or bearing a part in any rational 
conversation, but of conceiving any 
generous, noble, or tender sentiment, 
and consequently of forming any just 
judgment concerning many even of 
the ordinary duties of private life. Of 
the great and extensive interests of 
his country he is altogether incapable 
of judging; and unless very particular 
pains have been taken to render him 
otherwise, he is equally incapable of 
defending his country in war. 


A lawyer of limited education can 
do a great deal of damage, not only 
to his clients, but to society at large. 

What should a bachelor’s degree 
imply for pre-law students? Obvi- 
ously a B.A. in applied business ad- 
ministration from, let us say, the 
Blake University Extension Course, 
may well mean something quite dif- 
ferent from a B.A. in philosophy 
from Princeton or Cornell. Should 
the law schools recommend or re- 
quire specific courses, or specific 
skills? 

My own hunches on this issue of 
required or recommended pre-law 
work were fortified by my recent ex- 
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perience in working on a report for 
the American Economic Association 
dealing with the undergraduate 
study of economics in relation to 
education in law. In the approved 
manner of all social scientists worthy 
of the label, I circulated a question- 
naire to ninety-three law schools, and 
got back over fifty replies. The bur- 
den of these replies was confirmed 
by a further questionnaire recently 
conducted among graduates of our 
law school, to find out what they 
thought of their legal education, in 
the light of their subsequent ex- 
perience. 

Two qualities were emphasized 
over and over again in both groups 
of questionnaires as of primary im- 
portance in legal education: analyti- 
cal thinking, and an understanding 
of society in its widest sense. 


Too Many Law Students 
Enter Poorly Prepared 
Many students, I regret to report, 
have their first effective exposure to 
sustained and intensive intellectual 
exercise when they get to law school. 
Far too much of their college work 
seems to be impressionistic, empiri- 
cal and on the whole worthless. It 
does not carry over into their lives 
as a sense of method, a sense of 
values, or even a useful body of or- 
ganized information. The first thing, 
then, which we want of law students, 
is a disciplined mind and an under- 
standing of the ways in which a body 
of knowledge is systematically or- 
ganized, studied and improved. A 
distinguished law school dean wrote 
that it was his observation that 
theory courses in college were far 
more valuable to the law student 
than the so-called practical courses. 
| think he meant what I mean when 
I say that pre-law work in college 
should give the student a sophisti- 
cated and adaptable grasp of the 
technique of systematic thought. 
While the theory and practice of 
thinking are essential to a legal edu- 
cation, since law is after all at least 
partially a rational art, the uses of 
reason are hardly the exclusive claim 
of law. A liberal education which 
fails to communicate the faith and 


the disciplined skills of reason can- 
not be regarded as adequate for any 
purpose. There are many ways in 
which people can learn to accept the 
ways, the functions—and the limits 
—of thought in human life. Reason 
is not the whole of the story by any 
means. But it is a vital part of hu- 
man experience, and the indispensa- 
ble key to understanding the rest. 
These are things that must be part 
of any liberal education, not only 
for future lawyers, but for any stu- 
dents who hope to become civilized. 


Pre-Law College Student 
Should Not Specialize 


Pre-law students do, however, have 
a particular set of needs which 
should be met if possible during 
their college years. The law course 
is so crowded, and time is so short, 
that it is probably desirable for the 
pre-law college course to include a 
good deal in the field of social stud- 
ies. It is important that the pre-law 
student not try to become a special- 
ist in any one field. And he should 
under no circumstances sacrifice the 
indispensable generality of his lib- 
eral education to accounting, con- 
stitutional history, or other topics 
regarded as particularly “legal” in 
character. Many men have become 
first-rate law students after a college 
major in music, classics or the history 
of art. And it is always preferable 
to take a good course in poetry rather 
than a mediocre one on the develop- 
ment of the American government. 
On the whole, however, it probably 
economizes time if during their col- 
lege course law students gain com- 
mand of the social process as a whole. 
If I had to choose a single field of 
study in the college range to recom- 
mend for the purpose, it would be 
history—if well taught—rather than 
economics, political science or so- 
ciology, valuable as they are if they 
can be studied without threatening 
the balance of the student’s whole 
education. For what a law student 
needs more than information is a 
frame of reference, an understand- 
ing of all the forces which play 
upon society, and give it movement, 


Liberal Education and the Law 


quality and character. This all in- 
clusive view of society as a whole is 
the special province of historical 
study. Holmes once said, “I cannot 
but believe that if the training of 
lawyers led them habitually to con- 
sider more definitely and explicitly 
the social advantage on which the 
rule they lay down must be justified, 
they sometimes would hesitate where 
now they are confident, and see that 
really they were taking sides upon 
debatable and often burning ques- 
tions.” 


It is more important, however, for 
a law student to come from his col- 
lege education with a deep sense of 
what civilization is about than with 
command either of skills in reason- 
ing or knowledge of modern society. 
For the ultimate element which dis- 
tinguishes a good lawyer from a 
mediocre one is also the quality 
which marks the difference between 
a civilized man and a Philistine. The 
law student can somehow learn to 
think and can find out about so- 
ciety, whatever he has learned at 
college, if he possesses or acquires a 
spark of the passion for truth. With- 
out it, he can never be much more 
than a journeyman. For the chal- 
lenge of law, in the end, is the chal- 
lenge of justice. The concern of law 
is not only to settle disputes, but to 
settle them right. The theme has 
never been put better than by 
Holmes: 


. . . If a man is a specialist, it is 
most desirable that he should also be 
civilized; that -he should have laid 
in the outline of the other sciences, as 
well as the light and shade of his own; 
that he should be reasonable, and see 
things in their proportion. Nay, more, 
that he should be passionate as well as 
reasonable—that he should be able not 
only to explain, but to feel; that the 
ardors of intellectual pursuit should 
be relieved by the charms of art, 
should be succeeded by the joy of 
life become an end in itself. 


If civilized men are to be fully sat- 
isfied with careers at the Bar, they 
must live out their days as lawyers 
committed, Holmes said, to proud 
dependence, “. . . dependence proud 
in the conviction that the knowledge 
to which their lives are consecrated 
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is of things which it concerns the 
world to know. It is the dependence 
of abstract thought, of science, of 
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(Continued from page 636) 

bhe custom of making wills, in its 
remote origins, had been closely con- 
nected with ancestor worship and the 
continuance for that purpose of the 
family. “When a citizen was without 
descendents, ancient law allowed him 
to continue his family by adopting 
another person’s child as his own. 
Later, as ancestor worship became 
more or less obsolete, the practice 
grew up of allowing an owner of 
property to nominate an heir if he 
had no descendents.” The Roman 
lawyers developed this idea until it 
became the modern power of making 
wills.15 The will of Billy’s father had 
been properly signed and witnessed 
following Egyptian and Roman cus- 
toms and in accordance with prin- 
ciples laid down in the English Stat- 
ute of Wills of 1540 and the Statute 
of Frauds of 1677.16 On discovery of 
the will the appointment of the ad- 
ministrator was revoked by the court, 
which followed a precedent estab- 
lished in 1467.17 Billy’s father might 
have filed his will with the clerk of 
the probate or surrogate court as 
wills had been filed in Egypt about 
2000 B. C. in the vizier’s hall,!8 or 
deposited in the archives at Rome.’® 
And when it was proved in court a 
record was made of the proceedings 
by the clerk in the air-conditioned 
courtroom as clerks of court in As- 
syria in 2000 B. C. recorded the pro- 
ceedings on clay tablets.?° 


Legacy Hunters 
Known of Old 
Billy’s father had been taken sick 
while away from home. His mother, 
happening to be ill, was unable to go 
to him and during his long last illness 
he was taken care of by a nurse who 
was not a relative but a stranger. 
After his death the nurse presented 
another will for probate. This gave 
everything to her. It then appeared 
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flower of civilization, upon finding a 
soil generous enough to support it. 


that she had made legacy-hunting a 
lucrative profession. In doing this 
she had been merely resorting to a 
practice that has been satirized for 
centuries in fiction and the drama. 
She was merely engaging in one of 
the approved industries of Rome 
during the days of the Caesars. For 
legacy-hunting was satirized by 
Horace. His advice was: “Fish crafti- 
ly everywhere for the wills of old 
men, and if one or two shrewd ones 
nibble off the bait and escape your 
wiles, do not give up hope or sur- 
render your art because you are dis- 
appointed. .. . Pick your suitor that 
is rich and childless. . . . Forget the 
citizen who has a better reputation 
and a better cause, if he has a son at 
home or a wife capable of bearing 
one. . . . For fear you should show 
your hand too plainly by cultivating 
a bachelor, look for a fine estate 
where an invalid son is being reared 
as an heir. Quietly ingratiate your- 
self that you may be named the sec- 
ond legatee, and if some accident 
takes him to Heaven you may have 
the vacant place. This procedure 
seldom fails. . . . If by chance there 
is a crafty woman, or a freedman 
who has charge of a doddering old 
man, ally yourself with them... . If 
he is a dotard and scribbles poor 
verses, praise them. Get him 
by flattery”. 

The wealthy childless were be- 
sieged by legacy hunters. An old 
bachelor in the Miles of Plautus 
takes a malicious pleasure in noting 


beauty, of poetry and art, of every 





If it does not, it must die. But the 
world needs the flower more than 
the flower needs life.” 





the flattering attentions of relatives 
and friends. “What need have I of 
children?” he asks. “For my relations 
pay attention to me; they come to see 
how I do, or what I want. Before-it is 
day-break they are with me; they 
make inquiry how I have enjoyed 
my sleep in the night. . . . They vie 
with one another with their pres- 


” 21 


ents”. 

Legacy hunting or “angling” was 
described by Plautus, who was born 
in 254 B. C.,2? by Cicero,” and by 
Suetonius.24 Ammianus Marcellinus, 
who was born 330 A. D., wrote of 
those who “lie in wait for men of 
wealth, old or young, childless or 
unmarried, or even for those who 
have wives and children—for no dis- 
tinction is observed in this respect— 
enticing them by wonderful trickeries 
to make their wills.”25 Few wealthy 
persons were exempt from attack.*¢ 
Catullus, born 87 B. C., tells us how 
a birth of a grandson put to flight a 
flock of legacy-hunting vultures who 
had been greedily hovering about a 
wealthy old man.?7 Seneca spoke 
about these birds of prey who keep a 
watchful eye on a dying man. Cicero 
said, “I do not believe that even 
genuine legacies are moral, if they are 
sought after by designing flatterers 
and by attentions hypocritical rather 
than sincere.”*8 Fraud, forgery or 
duress might sometimes invalidate 
a Roman will, but there is little or no 
indication of anything corresponding 
to the law of undue influence. Per- 
haps this was due in part to the check 





15. 14 Encyc. Brit. 605. Cato reproached him- 
self for once living a whole day without having 
made his will. Schulz, Principles of Roman Law 
(Oxford, 1936) 156. See also Sohm, The Institutes 
(3d ed. Oxford 1907) 542. 

16. 1 Cambridge Ancient History (1936) 287; 
3 Grote, History of Greece (3d ed. London 1851) 
186-187; Thomas, Roman Life under the Caesars 
(N. Y. 1908) 158 ef. seq. 

17. Y. B. Trin. Edw. IV, pl. 3 (p. 13); cited in 
3 Holdsworth op. cit. supra note 1, 570. 

18. 2 Cambridge Ancient History (1926) 46; 
“=gs,The Remance of Human Progress (New York 
1938) 335. 





19. Thomas, op. cit. supra note 16, 164. 
20. Wigmore, op. cit. supra note 14, 75. 


21. Satires ii, 5. See also Pellison, Roman Life 
in Pliny’s Time (N. Y. 1897) 131-134, 


22. Miles, 705 ef seq. 

23. Paradoxa, v. 39. 

24. Caligula, 38, 2; Nero, 32, 2. 

25. Ammianus Marcellinus, xxviii 4:22; xiv 6:21. 
26. Thomas, op. cit. supra note 16, 158. 

27. Catullus, Ixviii, 123. 

28. Ad Marcian, xix, 2. 
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that might be supposed to result 
from such laws as the lex Julia and 
the lex Papia-Poppea of Augustus, 
lesigned to combat race suicide. 
Under these unmarried persons and 
childless persons could take nothing 
under a will or only half of what 
was given them. Under the lex 
Voconia of 169 B. C. women could 
not take under the wills of richer 
citizens. Cicero spoke publicly for the 
retention of this law. At the end of 
the Republic the lex Falcidia limited 
legacies to three-quarters of an estate, 
first deducting, in making the cal- 
culation, funeral expenses and debts 
from the total value of the estate as 
of the testator’s death. Later, under 
the Empire, a will could be set aside 
if it did not make certain minimum 
provisions for those who would have 
been entitled on intestacy, unless 
good ground could be shown for the 
omission. And Suetonius says that 
during Nero’s reign it was provided 
that no one who wrote a will for 
another should put down a legacy for 
himself, and that clients should pay 
a fixed and reasonable fee for the 
services of their advocates. This was 
apparently a revival of a law of 
Claudius limiting fees to 10,000 ses- 
terces, about $450.79 


St. Jerome, Juvenal 

Condemned Hunters 

Men as far apart as St. Jerome and 
Juvenal condemned the hunter. The 
Saint writes in one of his letters: “I 
have been told that in some cases 
disgraceful court is paid to old men 
and women who have no children. 
[hese servile flatterers fetch the 
basin, sit by the bed, and catch in 
their own hands ordure and spittle. 
They tremble at the doctor’s appear- 
ance, and with quivering lips inquire 
if his patient is better. If for a little 
while the old fellow plucks up some 
strength, they are at their wits’ end, 
and while they pretend to be glad 
their greedy soul suffers torments 
within.”8° Tacitus contrasts the Ro- 
man whose friends love him for him- 
self rather than for his wealth or 


childless condition, as well as the 
Germans with the victim of the 
legacy hunter in Rome. He says of 
the Germans, “each man’s children 
are his heirs, and there is no will. . .. 
The more relations a man has and 
the larger his connections by mar- 
riage, the more influence he has in 
his age; it does not pay to have no 
ties.”” Here of course he was scoffing 
at the courtship paid in Rome to 
orbitus, that is to the old and child- 
less.31 Seneca says, “in this city of 
ours childlessness bestows more influ- 
ence than it takes away, and the lone- 
liness that used to be a detriment to 
old age, now leads to so much power 
that some old men pretend to hate 
their sons and disown their children, 
and by their own act make themselves 
childless.’’3? 

Ovid in his Art of Love refers to 
the gifts of the legacy hunter to his 
victim. “Nay too, by sending a thrush 
or a pigeon, you may witness that 
you are mindful of your lady. Dis- 
honourable is it when such gifts pro- 
duce the hope of death and a child- 
less old age.’’83 Juvenal writes: “My 


lord will have a mullet dispatched 
from Corsica or the rocks of Taor- 


mina: for in the rage for gluttony 
our own seas have given out .. . from 
the Provinces come the fish for the 
legacy hunter (captator) Laenas to 
buy”. And again he refers to “the 
fine turtle-doves, the bearded mullets, 
and all the legacy-hunting delicacies 
of the meat market.”*4 And the 
fortune teller of that day, like those 
of all times, pleased his patron by 
prophesying good things rather than 
bad, and among these was common- 
ly a good fat legacy. “An Armenian 
or Commagenian soothsayer,” says 
the great satirist, “after examining 
the lungs of a dove that is still warm, 
will promise a youthful lover, or a 
big bequest from some rich and 
childless man.” %5 


St. Jerome tells us that young peo- 
ple at school were in the habit of 
acting an hilariously funny piece 


called “The Pig’s Will’.3¢ The 
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Satyricon of Petronius concludes 
with a satire on the legacy hunter. 
Childless old men, or those who pre- 
tend to be such, are brought on the 
scene surrounded by a train of greedy 
flatterers who are obscenely victim- 
ized with a wit which is as plain as 
it is revoltingly coarse. The victim- 
ization suggests Ben Jonson’s foxy 
Volpone. And referring again to the 
courted childless Juvenal writes: “No 
quail will ever fall for a man who is 
a father. But if the rich and child- 
less Gallitta or Pacius have a touch 
of fever, their entire porticoes will 
be dressed with tablets fastened in 
due form; there will be some to vow 
hecatombs.” And again he says, “It 
is hard not to write satire—when you 
are thrust on one side by men who 
earn legacies by nightly perform- 
ances, and are raised to heaven by 
that now royal. road to high prefer- 
ment—the favors of an aged and 
wealthy woman.”87 Finally, in advis- 
ing his friend Trebius he says, “If 
some god ... should present you with 
four hundred thousand _sesterces, 
O how great a personage would 
you become, from being a nobody; 
how dear a friend to Virro! ‘Pray 
help Trebius to this!’ ‘Let Trebius 
have some of that!’ “Would you like 
a cut just from the loin, good broth- 
er?” O money, money! It is to you 
that he pays this honor, it is you that 
are his brother! Nevertheless, if you 
wish to be yourself a great man, and 
a great man’s lord, let there be no 
little Aeneas playing about your 
halls, nor yet a little daughter, more 
sweet than he; nothing will so en- 
dear you to your friend as a barren 
wife.””38 

[Copyright 1949 by Ben W. Palmer] 
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36. St. Jerome, Apol. cont. Ruf., |, 17. 

37. Juvenal, Satire |, 30; XII, 98. 

38. Juvenal, Satire V, 130. 
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(Continued from page 651) 
with Modern Attacks on the Judi- 
ciary” (Mass. L. Q. December, 1922) 
Charles Warren pointed out that, 
ever since 1790, “whenever the 
Court’s opinion has differed from the 
views held by any important section 
or class in the community, a blast 
of invective and opprobrium has 
ensued”, but not always for the same 
reasons. As he also pointed out in 
Congress, the Constitution and the 
Supreme Court (1935) 193: 

Present-day opponents of the Court 
center their dissatisfaction on those 
decisions of the Court which have held 
Acts of Congvess invalid. It must be 
remembered, however, that for the 
first seventy-five years of the Court’s 
existence, the attacks made upon it 
by its opponents were due to its de- 
cisions holding Acts of Congress 
valid; and it was because the Court 
upheld Congress in passing statutes, 
deemed by numbers of the people to 
violate the rights of individuals and 
of the States, that the Court was sub- 
jected for so many years to savage 
antagonism by considerable classes 
and ‘sections of the country. For 
seventy-five years, it was the encroach- 
ments by Congress supported by the 
Court that were feared—and not at 
all encroachments by the Court in 
derogation of congressional power. 
Popular catch words and political 

slogans are common among critics 
and students of the Court such as 
“government by the judiciary” and 
“judicial supremacy”. 

Such phrases should, perhaps, re- 
mind lawyers of the remarks of the 
late Justice Cardozo about Mr. Jus- 
tice Holmes, and of the remarks of 
Mr. Justice Holmes on the subject of 
“catch phrases” or controversial slo- 
gans. Justice Cardozo said: “The 
repetition of a catchword can hold 
analysis in fetters for fifty years or 
more”, and he speaks of the effective- 
ness of Holmes in combating “the 
tyranny of tags and tickets” with a 
reference to page 230 of Collected 
Legal Papers, where Holmes said: 

I am struck with the blind imitative- 
ness of man, when I see how a doc- 
trine, a discrimination, even a phrase, 
will run in a year or two over the 
whole English speaking world. 

If we are to approach the consider- 
ation of the Constitution of the 
United States in a “catch phrase” 
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state of mind, it should not be for- 
gotten that the more information 
which appears from various sources 
in regard to the happenings of 1937 
the more evidence accumulates of a 
struggle for executive supremacy 
which seems to resemble the well- 
known struggle for legislative su- 
premacy which so bedeviled the gov- 
ernment of the country and pro- 
duced the situation in the McCardle 
case as an incident. Perhaps if we 
bear in mind all three of these great 
catch phrases about supremacy of all 
three departments of government we 
may grasp more fully and with a 
deeper understanding the great hu- 
man conflicts in the thirst for power 
of which the eighteenth century mak- 
ers of constitutions, from the mem- 
bers of the Philadelphia convention 
to the dirt farmers of Massachusetts, 
were profoundly conscious and which 
they endeavored to modify by intro- 
ducing into the structure of govern- 
ment that balance of forces which 
contributes to the development of 
individual character. A nation, like 
an individual can “go to hell in a 
hack” if it disregards its restraints 
of character. Our greatest domestic 
question is whether the American 


‘people still retain the character to 


maintain and respect the self-im- 
posed collective restraints on which 
their system of government is based. 
I believe that the people of America 
still expect and trust the courts to 
maintain some constitutional law, 
but, as stated by James B. Thayer, 
Under no system can the power of 
courts go far to save a people from 
ruin; our chief protection lies else- 
where. 

Throughout Justice Jackson’s 
book, as in many other writings on 
the subject, the nineteenth century 
conception of freedom referred to as 
“laissez faire” is a target for attack as 
an obstacle raised by the courts to 
various kinds of needed legislation to 
deal with modern conditions. The 
book is full of illustrations of what 
were considered “from an adminis- 
tration point of view”, examples of 
such judicial obstruction and some 
of the examples given are striking 
ones. One of the problems of the 


future, however, which already faces : 
us, is that there is more than one 


kind of laissez faire. Certainly Ameri- 
can constitutions did not contem- 
plate the legislative supremacy of 
the English Parliament and, where 
and how far, the current tendency, or 
doctrine, of executive, legislative and 
administrative laissez faire may lead 
us calls for some thinking. We still 
expect the courts to decide constitu- 
tional questions (of course, with due 
respect for the functions of the ex- 
ecutive and legislative departments 
under the broad constitutional prin- 
ciples) because we still realize what 
James Otis said in his pamphlet on 
“The Rights of the British Colonies” 
in 1764: 

Men cannot live apart or independ- 
ent of each other ...and yet they can- 
not live together without contests. 
These contests require some arbitra- 
tor to determine them. The neces- 
sity of a common, indifferent, and im- 
partial judge, makes all men seek one. 
A partial list of books and articles 

still increasing in number, contain- 
ing catch phrases or popular slogans, 
not complimentary to the courts, was 
submitted to the House of Delegates. 
This proposal which its supporters 
think would protect the judiciary 
would not, in my judgment, protect 
it, but would invite and stimulate 
misunderstanding, uninformed pop- 
ular criticism and attack and weaken 
the public respect for, and confidence 
in, all courts, as well as in the judg- 
ment of the American Bar Associa- 
tion and in what remains of our 
doctrine of constitutional law. 

In the report to the House of 
Delegates at the 1949 Mid-Winter 
meeting, the majority of the Com- 
mittee said: 

During the past ten years or so the 
American Bar Association has gradu- 
ally proved itself to be more and more 
helpful in reflecting professional 
judgment for the consideration and 
assistance of the people and their rep- 
resentatives throughout the country. 
While the professional judgment, as 
thus reflected, may not always be right, 
it has earned, in general, the right to 
be respected. In order to retain this 
respect the representatives of the or- 
ganized Bar should keep constantly 


in mind the lines of Robert Burns: 
‘O wad some Pow’r the giftie gie us 
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(n’ foolish notion. 

Louis E. Wyman, of New Hamp- 
shire, was quoted as follows: 

My plea is that we leave our courts 
defenseless except for the clarity of 
their reasoning as set forth in their 
opinions, and avoid any proposed 
amendments that are likely to make 
political footballs of judicial opinions. 

My conclusion is that we should not 
now whistle up the wind lest we pro- 
duce a hurricane. 

With the greatest respect for our 
brethren who have supported the 
proposal about jurisdiction, I be- 
lieve they are mistaken in their law 
and in their judgment. Public re- 
spect for law is a delicate matter to- 
day; it can be disturbed and dimin- 
ished by lawyers. Don’t rock the 
boat! 

Turning now to other proposals 
supported by Justice Roberts and re- 
ferred to the Committee, relating to 
the number of justices, retirement 
age and eligibility to the Presidency, 
it appears to Justice Roberts, as 
stated in his article, and to some 
others, that there is an intimate con- 
nection between these proposals and 
the proposals as to “jurisdiction”. I 
respectfully disagree with that view. 
As stated by the minority (now the 
majority) of the Committee in the 
summary on page 73 of the Advance 
Program of the 1948 Annual Meet- 
ing, the proposal about jurisdiction 
“presents an entirely separate mat- 
ter from, and is not mixed up with, 
the amendments concerning the 
number of members of the Supreme 
Court and the retirement age of 
justices”. 

The first proposal relates to the 
number of justices. The present 
statute (Federal Code, Title 28, 
Chapter 1, Section 1) provides that 

The Supreme Court of the United 
States shall consist of a Chief Justice 
of the United States and eight Asso- 
ciate Justices any six of whom shall 
constitute a quorum. 

The special Committee on the Ju- 
diciary recommended that the sub- 
stance of this statute be elevated to 
a constitutional amendment in the 
following form: 


The Supreme Court shall be com- 
posed of the chief justice of the United 
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States and eight associate justices in 

regular active service. 

Our Committee agrees, but with 
the addition of the retirement age 
as explained herein. Chief Justice 
Hughes said in his letter already 
mentioned: 


An increase in the number of Jus- 
tices of the Supreme Court, apart from 
any question of policy, which I do not 
discuss, would not promote the effi- 
ciency of the Court. It is believed 
that it would impair that efficiency so 
long as the Court acts as a unit. There 
would be more judges to hear, more 
judges to confer, more judges to dis- 


cuss, more judges to be convinced and 
to decide. The present number of 
Justices is thought to be large enough 
so far as the prompt, adequate and 
efficient conduct of the work of the 
Court is concerned. 
Justice Roberts agrees, saying: 
Every man who is added to the 
Court adds another voice in council, 
and the most difficult work of the 
Court, as you may well have imag- 
ined, is that that is done around the 
council table; and if you make the 
Court a convention instead of a small 
body of experts, you will simply con- 
fuse council. It will confuse council 
within the Court and will cloud the 
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work of the Court and deteriorate and 
degenerate it. 1 have not any doubt 
about that. 


Retirement Age Recommended 

by the Special Committee 

The second proposal referred to us 
was that the Chief Justice and each 
Associate Justice “shall cease to be 
a member of that Court when he 
shall have attained the age of seventy- 
five years”’. 

An amendment already introduced 
in Congress would compel retirement 
at seventy. That is the present age 
for voluntary retirement without loss 
of salary under the statute, but for 
compulsory retirement it is too early. 
The great service performed by 
many men on many courts by men 
over seventy illustrates this. 

With the increasing rapidity and 
pressure of life under modern condi- 
tions we think the purpose of the 
proposed general rule of retirement 
from active service at the age of 
While 
automatic retirement from regular 
active service at that age could, per- 
haps, be provided for by act of Con- 
gress without enlarging the Court 
and without affecting the tenure and 
salary, it may be questioned and we 
believe it is wiser to couple such 
a provision with the limitation of 
the number of justices in a constitu- 
tional amendment as one unified 
plan most likely to be understood 


seventy-five is a wise one. 


Labor Relations 

(Continued from page 640) 

third court has also said that picket- 
ing by any means cannot be sustained 
as it intimidates the public from en- 
tering the place.?® This is not the 
general view in most jurisdictions, 
however. 

The majority of the courts have 
held to the opinion that peaceful 
picketing is an exercise of free 
speech. Nevertheless, there is con- 
siderable discrepancy in the decisions 
accepting this rule, which arises from 
the view taken of the facts as to 
whether there is a threat or intimi- 
dation inherent in the particular ac- 
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and approved by the people gener- 
ally, rather than to submit the pro- 
posals separately. 

The suggested form of the amend- 
ment, however, seems to us unwise 
as it would seem to cut out, or at 
least endanger, the retirement allow- 
ances of the Justices and leave them 
dependent for the continuance of 
their 
legislative action. 

The Committee, therefore, recom- 
mends that on reaching the age of 
seventy-five the Justice shall retain 
his office, but shall retire from active 
service so that a vacancy shall exist 
to be filled as provided by the Consti- 
tution. This is provided for in the 
amendment recommended by the 
Committee. The Committee unani- 
mously recommends that members of 
the Court, hereafter appointed shall 
be ineligible for the office of Presi- 
dent or Vice President until five years 
have elapsed after their retirement 
from active service. There is some 
history behind this recommendation 
which, I think, should be called to 
the attention of the Bar. 

Warren, in The Supreme Court in 
United States History, after a some- 
what detailed account of the career of 
Chief Justice Chase, says (Volume 
III, page 131): 


compensation on uncertain 


Chase retained his ambition to 
succeed to the Presidency, and he was 
undoubtedly desirous of receiving the 
nomination both in 1868 and in 1872. 


tivities, and so is or is not peaceful 
picketing. 

If the union placed signs outside 
the plant, on standards driven into 
the ground, telling the facts of the 
alleged labor dispute, devoid of 
threats, and with no watchers, or if 
the union passed out handbills to 
passers-by at a location away from 
the place of business, without any 
personal contact with those identi- 
fied as customers or employees, such 
conduct would be fully protected as 
free speech. Since the union would 
be making the publication to all, 
without knowing whether anyone 
heeded the announcement of the dis- 


While this ambition never influenced 

his judicial decisions it seriously im- 

paired the popular confidence in his 

impartiality and weakened the effect 
of some of his opinions. 

Fairman’s Mr. Justice Miller and 
the Supreme Court devoted an en- 
tire chapter to the ‘Presidential 
Aspirations”, not only of Chase, but 
of Justices Davis and Field openly, 
and even of Miller, less openly (See 
Chapter XIII). Thomas Nast’s car- 
toon in Harper's Weekly, April 6, 
1872, of “The Presidential Fever on 
the Supreme Bench”, is here repro- 
duced showing Chief Justice Chase 
advising Justice Davis. 

In Paine’s Life of Thomas Nast, 
where this cartoon is also repro- 
duced, it appears that Judge Miller 
approved of this form of popular 
ridicule of judicial ambitions (see 
pages 232-234). Swisher’s Life of 
Stephen J. Field, (Chapters XI and 
XII) contains the story of his ambi- 
tions. 

Chief Justice Waite, in declining, 
said, “In my judgment the Constitu- 
tion might wisely have prohibited 
the election of a chief justice to the 
Presidency.” (See Warren, Volume 
III, pages 285-287). 

We believe that, in the public in- 
terest, it is time to follow the sug- 
gestion of Chief Justice Waite and 
protect the public confidence in the 
Court from the recurrent political 
aspirations of any of its members. 


pute, it could not visit punishment 
upon anyone, and so there could be 
no intimidation to destroy its free 
speech character. Of course, this 
would not be picketing but only 
publication. 

Picketing on the other hand, is the 
stationing of persons, standing or 
walking, carrying placards or mak- 
ing remarks, in front of a place of 
business, to inform the public, cus- 
tomers or employees, that there is a 
labor dispute, and that therefore the 
employer is “unfair to organized la- 





29. St. Germain v. Bakery & Confectionary W. 
U., 97 Wash. 282 (1917). 
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bor’, and to observe whether the 
notification is regarded. That is 
picketing in its normal phase. How- 
ever, let us note that the term “un- 
fair to organized labor’, is a word 
of art, and does not necessarily mean 
unfair in the accepted sense of dis- 
honest or unjust, but only that the 
employer has failed to yield to the 
demands of the union, whether just 
or unjust. 


In the excerpt from the Thornhill 
case quoted above, and in other de- 
cisions*® the Supreme Court has 
shown itself jealous of any restric- 
tions upon peaceful picketing. This 
is right, if it is peaceful. However, 
the Supreme Court has been careful 
to say “that it was within the prov- 
ince of states ‘to set the limits of per- 
missible contest open to industrial 
combatants’ ”’,3! and that “the rights 
of employers and employees to con- 
duct their economic affairs and to 
compete with others for a share of 
the products of industry are subject 
to modification or qualification in 
the interests of the society in which 
they exist.’’8? These cases establish, 
therefore, that the right of picketing 
which is regarded as free speech is 
subject to limitations even though 
peaceful.3* Such a view was inevi- 
table in the interest of public order, 
but these restrictions are to be exer- 
cised by the state with great caution, 
and not merely for convenience.*4 
For the average person, the member 
of the public, the employer and the 
employee, directly affected by it, 
however, the question must be, when 
has the picketing ceased to be peace- 
ful, for that is when the law must 
recognize that it is injurious to the 
rights of others and give relief. 

When men stand in front of a 
place of business, bearing signs or 
announcing their dispute, the so- 
called free speech assumes a different 
character. When we say something 
without any threat, there can be no 
question as to its protection as free 
speech. If there is a threat implied, 
we must add something to the lan- 
guage from other conduct. How- 
ever, when we perform an act, such 
as picketing to publicize some dis- 
pute, we are engaging in an ac- 





tivity which because it is not an or- 
dinary form of speech or publication, 
to which the Amendment literally 
applies, since it is the totality of con- 
duct which comprises picketing and 
not solely the carrying of placards 
inscribed with words, but a crude 
form of communication of ideas, it 
may be subject to misunderstanding, 
and without varying its apparent 
form convey threats and intimida- 
tion destructive of its privilege.*® 
Therefore the picketer’s conduct 
must conform closely to an accepted 
pattern of nonhostility and nonin- 
timidation for picketing to be ap- 
proved as free speech. 

No‘one could make fair objection, 
if the union says, “We want you to 
know that this employer has dis- 
criminated against his employees be- 
cause they have joined the union. 
We want you to consider these facts 
of our dispute, and if you decide to 
disregard the picket line, there will 
be no retaliation.” If these state- 
ments were exaggerated or even un- 
true, giving rise to action for possible 
damages, there would be no injury 
to free speech. 


Free Speech 

Is Aggressive 

As we have pointed out before, free 
speech is aggressive speech, import- 
ing an inner determination and con- 
viction as to beliefs and principles. 
It may embody criticism for alleged 
failures or wrongs, or forecast a 
peaceful and lawful procedure to 
assure rights or the enforcement of 
obligations. Hence the fact that 
picketing is firm and denunciatory, 
expressing a resolution to win the 
controversy with the employer, does 
not make it coercive. However, if 
there is a threat to punish, or an in- 
timation of a breach of peace to 
those who ignore the picketing, the 





30. Bakery & Pastry Drivers Loca! 802 v. Wohl, 
315 U. S. 769 (1942). 

31. Thornhill v. Alabama, supra note 2. 

32. Carpenters and Joiners Union v. Ritter's 
Cafe, 315 U. S. 722 (1942). 

33. Giboney v. Empire Storage & Ice Co., supra 
note 3. 

34. Schneider v. State, 308 U. S. 147 (1939). 

35. Bakery & Pastry Drivers v. Wohl, suora note 
30; concurring opinion of Douglas, J.: ‘‘Picketing 
by any organized group is more than free speech, 
since it involves patrol of a particular locality and 
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free speech character is gone, for it is 
no longer merely opinion or per- 
suasion but a warning of reprisal 
and the shadow of force to come. 

The picket stands there supposedly 
to give notice of a labor dispute, and 
in that he is within his rights,°* but 
this purpose to publicize is actually 
secondary. He primarily gives warn- 
ing that if anyone does not regard 
the picket line, but goes to work, he 
can expect to suffer the consequences 
of such rash independence.** 

The Supreme Court has acknowl- 
edged that violence is inherent in 
picketing,’* and by granting it wide 
latitude, condones a laxness in the 
self-discipline which is essential if 
democracy is not to descend to mob- 
ocracy. Is this a recognition that 
violence or a threat of violence is 
necessary to the success of the labor 
controversy, if there is picketing? 

The unions say that picketing is 
essential to publicizing the existence 
of a labor dispute. If advertising of 
the controversy is important, we must 
agree that the employees should have 
some rostrum from which they can 
make known their grievances. How 
can this be secured in a peaceful and 
lawful manner? 

It is obvious that an advertisement 
in the newspaper is not generally 
available on account of the cost. 
Then we might set up a bulletin 
board in front of the plant, in the 
courthouse square, or wherever peo- 
ple pass or congregate, where they 
may declare their complaints. How- 
ever, such posting would, the union 
knows, usually be ineffective for 
their purposes. They need the excite- 
ment of the picket line, the crowd 
and mass contagion, to raise resent- 
ment. People would otherwise ig- 
nore them, but on the picket line 
there is at least the possibility of 


since the presence of a picket line may induce ac- 
tion of one kind or another, quite irrespective of 
the nature of the ideas which are being dissem- 
inated.”* 

36. Printing Specialty Union v. LeBaron, supra 
note 4: ‘‘It is known to all the world that picketing 
may comprehend something other than a mere ex- 
pression of views, argument or opinion."* 

37. Ibid.: ‘The reluctance of workers to cross a 
picket line is notorious." 

38. Milk Wagon Drivers Union v. Meadowmoor 
Dairies, 312 U. S. 287 (1941). 
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being called a “scab”, if not the 
menace of physical violence. In this 
way the union can frequently secure 
compliance. 


Unions Still Use Picket Lines 

Despite Advantageous Position 

We must also recognize the difficulty 
under which the labor organization 
acts. When labor unions first started 
their activities, the community was 
ill-informed or prejudiced against 
In order to give strength and 
support to the union, which they 
could not secure from community 
public opinion, they resorted to 
strong-arm methods to deter persons 


them. 


from dealing with the employer. De- 
spite the position 
unions now occupy, 
they continue to employ the picket 
line, because they have not succeeded 


advantageous 
which many 


in convincing the public as to the 
importance of their winning the la- 
bor dispute. They still need to 
threaten and to force the issue they 
have raised. In the common form of 
picketing therefore, there is no “com- 
munication of ideas to discover and 
spread political and economic truth”, 
nor any effort to refute ‘‘noxious 
doctrines—and their evil” which may 
be “averted by the courageous exer- 
cise of the right of free discussion’’.® 
Name-calling and threats are usually 
the extent of any exchange. To con- 
tend otherwise is to ignore the facts, 
for the belligerent attitude of the 
workers toward anyone who seems 
likely to disregard the picket line, 
repels any idea of “free discussion”. 

Perhaps because of this disadvan- 
tage, and the lack of articulate pub- 
licity, many of the courts have leni- 
ently interpreted peaceful picketing, 
and have held that its free speech 
character has not been lost, if no 
heads have been broken, no rocks 
have been thrown, and no cars over- 
turned or burned. Because of the 
importance of free speech in a de- 
mocracy such a broad view is danger- 
ous. It opens the door to the extre- 
mist and the mob, which the em- 
ployees must fear equally with the 
employer. The rash of sit-down 
strikes and mass picketing showed 
this. We know too the intimidating 
effect upon the peaceful man of the 
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threat which hovers near to force 
compliance, and rarely steps over 
the line into actual violence. 


Characteristics of Peaceful Picketing 
Are Set Forth 

The courts have spoken of peaceful 
picketing, with too little comprehen- 
sion of its meaning. This is unfor- 
tunate, because if it is to be pro- 
tected, the courts should know what 
they are guarding. In a recent de- 
cision*® a California court has listed 
certain necessary constituents which 
it must have. We will consider them 
in the hope of achieving perhaps a 
clearer conception of peaceful picket- 
ing which employees can utilize to 
make known their grievances, with- 
out infringing on the equal rights 
of others. 

“I. It must have some reasonable 
relevance to labor conditions affect- 
ing or likely to affect those doing or 
directing the picketing.” We dis- 
agree with this limitation. Free 
speech is so broad a right that it 
cannot be circumscribed by any re- 


“2. It must have a lawful object.” 
With this we can all agree whole- 
heartedly. Participation in activi- 
ties to force the employer or the em- 
ployees to violate the law should be 
forbidden. 

“3. It must be truthful.” This is 
not a requirement of free speech. 
Free speech need not be correct or 
accurate! in recounting grievances 
or protests. It is frequently distorted. 
It must not be malicious or for the 
purpose of defrauding. 

4 and 5. It must not use violence 
or make any threat of violence. With 
these two we entirely agree, if we in- 
clude threats of reprisal or other 
penalty which the union may impose. 
If these are present, it is not peaceful. 

“6. It must commit no trespass 
upon the private property of others.” 
We agree with this. 

7. It must not “obstruct the free 
and unmolested passage through the 
street of others.” No one desiring 
ingress to or egress from the place of 





39. Thornhill v. Alabama, supra note 2. 
40. Jacobs v. United Furniture Workers, 16 Lab. 
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business must be hindered in any 
way. 

“8. It must not interfere by loud 
and boisterous conduct—with a prop- 
erty owner’s right to the quiet and 
peaceful enjoyment of his property.” 
We can agree with this in a general 
way, but it should be more closely 
defined. 

Summing up briefly, we can say 
that picketing to be peaceful must 
have a lawful object; it must not use 
violence, the threat of violence, warn- 
ings of reprisal, or reinforce its aims 
by any punishment; it must not com- 
mit trespass or interfere with the 
equal rights of others to ingress to 
and egress from the place of business, 
nor the rights of others to enjoy nor- 
mal peace and quiet, Within these 
general limits, picketing activities 
may be engaged in without restraint, 
and such right to picket must be 
protected. 

We cannot fail to recognize the 
dangers inherent in picketing, but 
we must also acknowledge that it is 
a means of notification or publica- 
tion freely available to groups which 
cannot afford other forms. Conse- 
quently, we risk its abuse, but we 
place upon those who use it the 
burden of keeping it free from such 
destructive forces as will destroy it. 
Until it seems completely impos- 
sible to keep this means of dissemina- 
tion of information disentangled 
from coercion, we must tolerate its 
peaceful use. 


Mass Picketing 

Not Peaceful 

There seems little disagreement that 
when picketing becomes mass picket- 
ing, it ceases to be peaceful, even 
when there may be no actual vio- 


lence. Mass picketing is where the 
members of the union by virtue of 
numbers seek to intimidate the non- 
strikers, by blocking the entrances so 
no one can go in or out. 

In upholding peaceful picketing 
as the exercise of the right of free 
speech, the Supreme Court said, “we 
are not now concerned with picket- 
ing en masse or otherwise conducted 
which might occasion such imminent 
and aggravated danger to those in- 
terests as to justify a statute narrowly 
drawn to cover the precise situation 
giving rise to the danger.’’42 The 
reason for the change in attitude to- 
ward these particular circumstances 
is that the courts have found that 
“Picketing is not peaceful when a 
large crowd gathers in mass forma- 
tion and denies to those who desire 
to cross the picket lines the right to 
do so.” ** Although these mass picket- 
ing situations seem clearer to the 
courts as being outside the common 
category of free speech, because they 
recognize that there is a difference, 
in that the size of the crowd imports 
a threat or menace with greater em- 
phasis than in the usual picketing 
case, is the menace of three or four 
pickets any less real to the person 
who is willing to cross the picket line 
and risk the consequences? 


Picketing To Promote 

Secondary Boycott 

The Labor-Management Relations 
Act of 194744 protects freedom of 
speech under Section 8 (c) , provided 
“such expression contains no threat 
of reprisal or force or promise of 
benefit”. However Section 8 (b) 4 
(A) bars the secondary boycott 
which may be manifested by a picket 
line. In a recent decision* the Board 
has held that such a picket line with 
placards in furtherance of a second- 
ary boycott was forbidden even 
though the union contended that 
such picketing was protected by 
Section 8 (c) as free speech. The 
dissenting opinion argued on behalf 
of the union’s position, that this 
ruling placed a limitation on free 
speech. The Board concluded, how- 
ever, that Congress had intended to 
limit labor controversies to the busi- 
ness immediately involved, and so 
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had provided that such secondary 
boycotts, even though utilizing peace- 
ful picketing were forbidden. The 
Board’s determination is correct, but 
I believe that it would be on safer 
ground to forbid peaceful picketing 
in behalf of a secondary boycott, not 
because such peaceful picketing as 
free speech was forbidden, but 
because the picketing was “conduct” 
which the Supreme Court has de- 
scribed as “evidenced in part by 
speech” which “may amount in con- 
nection with other circumstances to 
coercion within the meaning of the 
Aa,"* 


Discussion and Persuasion 
Distinguished from Threats 
In concluding, let us briefly recon- 
sider the two forms of free speech. 
In both, our need is to separate the 
discussion and _ persuasion from 
threats of reprisal. If the employee 
says that he was so frightened by the 
employer’s denunciation of the 
union, that he did not join the union 
or that he quit it, we must ask, was 
it a reasonable fear, was he exces- 
sively timid or was it merely a de- 
sire to keep on the good side of the 
employer? If it was a reasonable 
fear, because of a threat clearly im- 
plicit in the speech, then it was not 
free speech. If it was solely a speech, 
giving the employer’s opinions and 
objections, no matter how emphatic, 
without any threat, it was protected. 
Likewise, did the man obey the 
picket line, because he sympathized 
with the union, and he didn’t want 
to “scab”, or did he obey it because 
he knew he would be expelled from 
the union or fined, or feared what 
the union might do? If it was the 
first, the picketing carried no menace 
and was lawful. If however, there 
was this threat of reprisal or punish- 
ment, picketing was no longer free 
speech. When the picket line is 
used as a whip of punishment for 
dissenters or mavericks, and not as a 
skein of persuasion, it should be 





42. Thernhill v. Alaboma, supra note 2. 

43. Westinghouse Electric Supply Co. v. UERMW, 
17 LRRMan. 830 (1946). 

44. Pub. L. No. 101, 80th Cong., Ist Sess. 

45. United Brotherhood of Carpenters & Joiners 
and Wadsworth Bidg. Co., supra note 5. 

46. NLRB v. Virginia Electric & Power Co., supra 
note 16. 
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denied the protection of the First 
Amendment. 

Therefore, if the employer's or the 
union’s speech, or the picket line is 
provocative of reasonable fear of 
punishment, or if there is a clear 
threat inextricably tied to the dis- 
semination of opinion or informa- 
tion, then it does not come within 
the definition of free speech. The 
threat must be unmistakable, and 
must not be presumed merely from 
vague possibilities of reprisal, for the 
protection of speech and publication 
must be construed as broadly as pos- 
sible, for both the employer and the 
employees.*? It is essential to our 
democracy that all be permitted to 
speak out in protest or in persuasion 
or in explanation of their views, in 
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(Continued from page 644) 

amendment to be ratified by all of 
the thirteen the Con- 
tinental Congress, in calling the 


states, and 
Constitutional Convention, imposed 
the same requirement. Yet it seemed 
obvious to our founding fathers that 
those stringent conditions could not 
be complied with. Rhode Island did 
hot even send delegates to the Con- 
vention, and it seemed almost cer- 
tain that the great State of New 
York would not ratify. The Conven- 
tion met the problem by inserting 
in their proposed Constitution its 
own ratification provision: to wit, 
that it should go into effect as to 
ratifying states when nine of the 
thirteen states had ratified. The 
great states of New York and 
Virginia did not ratify until after 
the Constitution had thus gone into 
effect. They soon joined, however. 
Rhode Island, on the other hand, 
stayed out for over a year. 

It has been suggested by a good 
many people that that procedure 
might be followed in amending or 
altering the Charter of the United 
Nations. This would result in two 
worlds instead of one if Russia 
stayed out, but at least the issue 
between the East and the West would 
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the aim of persuading and convinc- 
ing others to accept what they be- 
lieve. To deny this is fatal to our 
democracy. But perhaps’ equally 
fatal would be the right of anyone to 
have behind his speech the half con- 
cealed threat of punishment to en- 
force his views, 


47. Thomas v. Collins, supra note 12; concurring 
opinion of Black, J.: ‘Labor is free to turn its 
publicity on any labor oppression, substandard 
wages, employer unfairness, or objectionable work- 
ing conditions. The employer too, should be free 
to answer and to turn publicity on the records of 
the leaders of the unions which seek the confidence 
of his men. . . . But | must admit that in over- 
riding the findings of the Texas Court we are ap- 
plying to Thomas a rule the benefit of which in 
all its breadth and vigor this Court denies to em- 
ployers in National Labor Relations Board cases. 

. . However, the remedy is not to allow Texas 
improperly to deny the right of free speech, but to 
apply the same rule and spirit to free speech cases 
whoever the speaker."’ 


be clearly joined, and it would be on 
a single moral issue instead of the 
myriad sordid issues that now con- 
front the world. 

However, for the present, at least, 
it is questionable whether the risk 
should be run that Russia might 
thus withdraw from the U.N. Gen- 
eral Marshall appeared before the 
Foreign Affairs Committee of the 
House of Representatives in the first 
part of May, 1947, to testify in re- 
gard to a group of joint resolutions 
urging the President to take the in- 
itiative in the calling of a conference 
for review of the U.N. Charter for 
the purpose of strengthening it. Gen- 
eral Marshall stated that it was im- 
perative to try to keep Russia in the 
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U.N. and thus preserve it as a forum 
for discussion. He added that in his 
opinion, if the United States Gov- 
ernment attempted to call such a 
conference under Article 109 at this 
time, not only would Russia decline 
to go along but many of the other 
nations outside Russia’s orbit would 
likewise decline because of their fear 
of its effect upon Russian action. 
To meet this situation, some of the 
world federalists who appeared be- 
fore the Committee advocated that 
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negotiations be promptly opened up 
with Russia, on the highest diplo- 


| matic levels, offering to proceed 


under Article 109 to develop a 


world organization which could offer 


} real security in place of the present 
struggle of power politics. Never yet 








the world been told that the 
United States would be willing to 
take such high ground. 


has 


In regard to this proposal, Thomas 
K. Finletter of the New York Bar 
said to the Foreign Affairs Com- 
mittee, “I believe that the time has 
come for us to make the great offer 
under Article 109 which I have re- 
ferred to. Such an offer, far from 
being taken amiss by Russia, should 
For us to make this 
offer now should create a 


reassure her. 
new at- 
mosphere in our relations with the 
Soviets.” Mr. Finletter emphasized 
that even if there were only one 
chance in a million that Russia 
would accept, we ought to try. 

If Russia should refuse, it was 
then suggested to the House Com- 
mittee that the free nations should 
proceed under Article 51 to form a 
regional federation of a type which, 
upon enlargement, could serve as a 
real world juridical order and which 
would be open to other nations to 
join as they desired. This would 
leave the U.N. still in existence as a 
general forum. 


Need of a Fundamental Policy 
in Our Foreign Policy 


It is indeed noteworthy, although 
the fact was pretty well ignored by 
the newspapers, that the House For- 
eign Affairs Committee acted upon 
the foregoing suggestions to the ex- 
tent that it reported out a bill, 


H.R. 6802, containing the following 
language: 

It is the policy of the people of the 
United States . . . to strengthen the 
United Nations by . . . initiating con- 
sultations with other members con- 
cerning the need for and possibility 
of so amending the Charter as to en- 
able the United Nations more effec- 
tively to prohibit and prevent aggres- 
sion or other breaches of the peace. 
This is the first official recognition 

by any branch of the Government 
that it should be the policy of the 
United States to take the lead in 
strengthening the U.N. to give it 
sufficient power to prevent war. 


In the present session of Congress 
ninety-one members of the House, 
including representatives of both 
parties and a majority of the House 
Committee on Foreign Affairs, have 
introduced a concurrent resolution 


(H. Con. Res. 64) which states that 


It is the sense of the Congress that 
it should be a fundamental objective 
of the foreign policy of the United 
States to support and strengthen the 
United Nations and to seek its de- 
velopment into a world federation 
open to all nations with defined and 
limited powers adequate to preserve 
peace and prevent aggression through 
the enactment, interpretation and en- 
forcement of world law. 

Here is a statement of funda- 
mental policy which strips away the 
tactical questions of when and how 
(whether by revision of the United 
Nations Charter under Article 109 
or through a regional approach un- 
der Article 51 or 52, or otherwise) 
and lays down a fundamental objec- 
tive for our foreign policy. Until 
our nation has adopted a strategical 
objective it is too early to answer 
the tactical questions of how and 
when. When, however, a strategical 
objective is adopted the tactical ques- 
tions will be answered more quickly 
and easily than we anticipate. 

So far, our Government has offered 
‘to the world nothing but a continua- 
tion of the same old, outworn de- 


vices of leagues, treaties, and pre- 
ponderance of power. Although we 
have protested that we want peace, 
we have expressed no willingness to 
follow the only road which can lead 
to peace and security. If the United 
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States clearly announced to the world 
that its fundamental objective in 
international affairs is the elimina- 
tion of international anarchy and 
the achievement of world law and 
order, the whole world would be 
inspirited, and I believe world 
federation, limited to the prevention 
of war, would be achieved much 
more quickly than we think. 

It is fitting and appropriate that 
our Congress should take the lead 
in this matter. It is inevitable that 
the government of a democracy such 
as ours can have no strategy, no 
fundamental objectives in its foreign 
policy unless those objectives are de- 
termined and impressed upon it by 
public opinion. In a democracy such 
as ours the responsibility for funda- 
mental foreign policy rests squarely 
upon the people, and the spokesmen 
of the people are their elected repre- 
sentatives in Congress. The execu- 
tive department of our government 
needs the assurance offered in the 
proposed concurrent resolution if 
it is to have the confidence and the 
to stop opposing world 
federation and to take its accom- 
plishment as the fundamental ob- 
jective of our foreign policy. 

I feel that there is a special obliga- 
tion upon the members of the legal 
profession to take the lead in every 
possible way in the education of 
public opinion. In every public 
crisis of the past upon this subject 
our lawyers have been leaders of 
public thought and action, and they 
must once again assume that great 
obligation today. No other group of 
people understands so well as the 
lawyers that peace and security can 
only be secured through law and 
order, that there can be no peace or 
security without justice, and that 
there can be no justice without 
government. It is the obligation of 
the lawyers to preach that doctrine 
constantly. 
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